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LETTER OF TRANSMITTAL 


APRIL 8, L957. 
Hon. Grauam A. Barpven, 
Chairman, Committee on Education and Labor, 
House of Representatives, Washington, D.C. 

Dear Mr. Crarrman: In accordance with your request, the staff 
of the Committee on Education and Labor has assembled a considerable 
amount of background material dealing with legislation in the area 
of employee-benefit plans. 

It is being issued at this time as a committee print in order to 
make it available to the members of the committee. 

The material includes the following: 

(1) The legislative history of the present provisions of the 
Labor- Management Relations Act dealing with employer con- 
tributions to ‘employ e-benefit plans. 

(2) The text of all State laws which might have some appli- 
cability in this area. 

(3) Significant legislative proposals from 1948 through 1956 
designed to amend existing law or to provide new regulations 
governing the establishment or admmistration of employee-ben- 
efit plants. 

(4) A digest of all testimony as to such legislative proposals 
before this and other committees. This does not include the in- 
vestigations conducted during the 83d Congress. 

(5) The legislative history of the present Federal law pro- 
viding for State regulation of the insurance industry. 

(6) A summary of previous reports and committee recom- 
mendations regarding the employment-benefit provisions of the 
Labor- Management Relations Act. 

I hope you and the members of the committee will find this mate- 
rial of value. 

Sincerely, 


James M. BrewBAKER, 
General Counsel. 


ur 
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SECTION 1 


EXISTING LAW AND LEGISLATIVE HISTORY OF SECTION 
302 OF TAFT-HARTLEY ACT REGARDING HEALTH AND 
WELFARE FUNDS 


Existing Federal law applying to the establishment and operation 
of union welfare funds are to be found in the Labor-Management Rela- 
tions Act of 1947. 


The text of the provisions is as follows: 


Sec. 302. (a) It shall be unlawful for any employer to pay 
or deliver, or to agree to pay or deliver, any money or other 
thing of value to any representative of any of his employees 
who are employed in an industry affecting commerce. 

(b) It shall be unlawful for any representative of any em- 
ployees who are employed in an industry affecting commerce 
to receive or accept, or to agree to receive or accept, from 
the employer of such employees any money or other thing of 
value. 

(c) The provisions of this section shall not be applicable 
(1) with respect to any money or other thing of value payable 
by an employer to any representative who is an employee or 
former employee of such employer, as compensation for, or 
by reason of, his services as an employee of such employer; 
(2) with respect to the payment or delivery of any money or 
other thing of value in satisfaction of a judgment of any 
court or a decision or award of an arbitrator or impartial 
chairman or in compromise, adjustment, settlement, or release 
of any claim, complaint, grievance, or dispute in the absence 
of fraud or duress; (3) with respect to the sale or purchase of 
an article or commodity at the prevailing market price in the 
regular course of business; (4) with respect to money de- 
ducted from the wages of employees in payment of member- 
ship dues in a labor organization: Provided, That the em- 
ployer has received from each employee, on whose account 
es deductions are made, a written assignment which shall 
not be irrevocable for a period of more than one year, or be- 
yond the termination date of the applicable collective agree- 
ment, whichever occurs sooner; or (5) with respect to money 
or other thing of value paid to a trust fund established by 
such representative, for the sole and exclusive benefit of the 
employees of such employer, and their families and depend- 
ents (or of such employees, families, and dependents jointly 
with the employees of other employers making similar pay- 
ments, and their families and‘dependents) : Provided, That 
(A) such payments are held in trust for the purpose of pay- 
ing, either from principal or income or both, for the benefit 
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WELFARE AND PENSION FUNDS 


of employees, their families and dependents, for medical or 
hospital care, pensions on retirement or death of employees, 
compensation for injuries or illness resulting from occupa- 
tional activity or insurance to provide any of the foregoing, 
or unemploy ment benefits or life insurance, disability and 
sickness Insurance, or accident insurance; (B) the detailed 
basis on which such payments are to be made is specified in a 
written agreement with the employer, and employees and 
employers are equally represented in the administration of 
such fund, together with such neutral persons as the repre- 
sentatives of the employers and the representatives of the 
employees may agree upon and in the event the employer and 
employee groups ‘deadlock on the administration of such fund 
and there are no neutral persons empowered to break such 
deadlock, such agreement provides that the two groups shall 
agree on an impartial umpire to decide such dispute, or in 
event of their failure to agree within a reasonable length of 
time, an impartial umpire to decide such dispute shall, on pe- 
tition of either group, be appointed by the district court of 
the United States for the district where the trust fund has 
its principal office, and shall also contain provisions for an 
annual audit of the trust fund, a statement of the results of 
which shall be available for inspection by interested persons 
at the principal office of the trust fund and at such other 
places as may be designated in such written agreement, and 
(C) such paynients as are intended to be used for the purpose 
of providing pensions or annuities for employees are made to 
a separate trust which provides that the funds held therein 
cannot be used for any purpose other than paying such pen- 
sions or annuities. 

(d) Any person who willfully violates any of the provi- 
sions of this section shall, upon conviction thereof, be guilty 
of a misdemeanor and be subject to a fine of not more than 
$10,000 or to imprisonment for not more than one year, or 
both. 

(e) The district courts of the United States and the United 
States courts of the Territories and possessions shall have ju- 
risdiction, for cause shown, and subject to the provisions of 
section 17 (relating to notice to opposite party) of the Act en- 
titled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for aed purposes”, approved 
Oc tober 15, 1914, as amended (U. ., title 28, sec. 381), to 
restrain violations of this section, Sithout regard to the pro- 
visions of sec a 6 and 20 of such Act of October 15 », 1914, as 
amended (U.S. C., title 15, sec. 17, and title 29, sec. 52), and 
the prov isions of the Act entitled “An Act to amend the Judi- 
cial Code and to define and limit the jurisdiction of courts 
sitting in equity, and for other purposes”, approved March 
93, 1932 (U.S. C., title 29, sees. 101-11 5). 

(f) This section shall not apply to any contract in force on 
the date of enactment of this Act, until the expiration of such 
contract, or until July 1, 1948, whichever first occurs. 
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(g) Compliance with the restrictions contained in subsec- 
tion (c) (5) (B) upon contributions to trust funds, otherwise 
lawful, Su not be applicable to contributions to such 
trust funds established by collective agreement prior to 
January 1, 1946, nor shall subsection (c) (5) (A) be con- 
strued as prohibiting contributions to such trust funds if prior 
to January 1, 1947, such funds contained provisions for pooled 
vacation benefits. 


Senate 


These provisions were taken from the Senate version of the Taft- 
Hartley Act. They were written in on the floor of the Senate in the 
form of an amendment offered by Senator Ball of Minnesota on behalf 
of himself, Senator Byrd of Virginia, Senator George of Georgia, and 
Senator Smith of New Jersey. 

Before the amendment was proposed in the Senate it had been re- 
ported as 1 of 4 amendments supported by a minority of the Senate 
Labor Committee consisting of Senators Taft of Ohio, Ball of Minne- 
sota, Donnell of Missouri, and Jenner of Indiana. 

Their e xplanation of the amendment follows: 

An amendment reinserting in the bill a provision regarding 
so-called welfare funds similar to the section in the Case bill 
approved by the Senate at the last sesison. It does not pro- 
hibit welfare funds but merely requires that, if agreed upon, 
such funds be jointly administered—be, in fact, trust funds 
for the employees, with definite benefits specified, to which 
employees are clearly entitled, and to obtain which they have 
a clear legal remedy. The amendment proceeds on the theory 
that union leaders should not be permitted, without reference 
to the employees, to divert funds paid by the company in con- 
oo ‘ation of the services of employees, to the union treasury 

* the union officers, except under the process of strict ac- 
cotintability. 

Thus the amendment makes extortion illegal and also pre- 
vents the checkoff of union dues unless authorized in writing 
by the individual employee. Such authorization may be ir- 
revocable for the period of contract, which is the usual form 
of checkoff today. 

The necessity for the amendment was made clear by the de- 

mand made last year on the part of the United Mine Workers 
that a tax of 10 cents a ton on coal be paid to the Mine Workers 
Union for indiscriminate use for so-called welfare purposes. 
It seemed essential to the Senate at that time, and today, that 
if any such huge sums were to be paid, representing as they 
do the value of the services of the union members, which 
could otherwise be paid to the union members in wages, the 
use of such funds be strictly safeguarded. 

There is a serious question whether welfare funds of this 
character should be permitted at all unless the employees 
are willing to join such funds voluntarily and have their 
earnings diverted thereto. However, a number of such funds 
have been established, and we have no desire to interfere with 
their operation. One of the subjects for study by the joint 
committee proposed in S. 1126 is this matter of welfare 
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funds and their relation to social security. In some way they 
should be integrated with social security, and the national 
assistance should not be broken up into a series of industry 
agreements. Pending that study, however, we believe it is 
imperative that where such funds are in existence or are 
agreed upon by collective bargaining, they should not be 
subject to racketeering or arbitrary dispensation by union 
officers. Without such restraints, employeees would have 
no more rights in the funds supposedly established for their 
benefit. than their union leaders choose to allow them. They 
may well become a mere tool to increase the power of the 
union leaders over their men, and even be open to racketeering 
practices. 


In presenting the amendment, Senator Ball offered the following 
explanation : 


Mr. President, the sole purpose of the amendment is not 
to prohibit welfare funds, but to make sure that they are 
legitimate trust funds, used actually for the specified bene- 
fits to the employees of the employers who contribute to them, 
and that they shall not degenerate into bribes. More and 
more, unions, local, international, and regional, are demand- 
ing the establishment of such welfare funds in negotiations 
with employers. I have heard of many cases in which unions 
have even relinquished wage demands in order to secure a 
welfare fund, with a percentage of the payroll paid into the 
welfare fund established, and employers have frequently 
agreed to that procedure. In some instances I know of, the 
payments are used to buy accident and health insurance 
from insurance companies which appear to have been estab- 
lished fairly recently, the directors of such insurance com- 
panies being well-known leaders of unions, and I have been 
told that the commissions on the premiums paid for such 
insurance are very lucrative, and go to business agents of the 
unions. I myself think that unless we make sure that such 
funds, when they are established, are really trust funds and 
are actually used for the benefit to employees specified in the 
agreement, there is very grave danger that the funds will be 
used for the personal gain of union leaders, or for political 
purposes, or other purposes not contemplated when they are 
established, and that they will in fact become rackets. 





Opposition to the amendment was led by Senator Pepper, of 
Florida, as follows: 


Mr. President, I have only a few words to say about the 
amendment. This is another one of those instances where it 
seems that certain individuals do not credit the union mem- 
bership with any authority whatever over the selection of or 
the conduct of their own leaders. I am not willing to accept 
that premise. I think it is not justified by experience. As a 
matter of fact, I think there is about as much democracy in 
labor unions as there is in corporations. I think the mem- 
bers of labor unions exercise just about as much authority 
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over their leaders as stockholders do over the executives in 
their corporations and in their corporate enterprises. 

Mr. President, the amendment is aimed at two things: 
First, it is aimed at the welfare fund and the policy of the 
application of the welfare fund principle to industry through 
collective bargaining. 

The able Senator from Montana [Mr. Murray] and the 
able Senator from New York [Mr. Wagner] have been ac- 
tive in the leadership of a movement to secure a national 
health insurance program. They have not been able to get 
very far with it. There has always been some excuse offered 
as to why it should not be adopted. There have been those 
who claim that it was socialized medicine, and others who 
found in it some other defect. Surely those who object to a 
national health insurance program should not object to a pol- 
icy of providing for the welfare of the workers in an industry 
by collective bargaining agreement between management and 
employees engaged in the industry. I do not know of any- 
thing fairer than that. Yet the effect and the design of the 
pending amendment is to strike down that policy which is 
of growing prevalence and popularity in industry in the 
United States today. 

When we had this matter before us in the last session of 
the Congress we showed that there was organization after or- 
ganization, union after union, which had collective bargain- 
ing agreements in effect, under which welfare funds were 
provided, which welfare funds were administered by the 
employees themselves through their own executives, of course, 
answerable to the authority of the union members, the 
employees. 

So, Mr. President, it seems to me that until we adopt the 
national health-insurance principle and policy Congress 
should give encouragement to the establishment of welfare 
funds by collective bargaining agreements between manage- 
ment and industry. 

The other question is, primarily, Who should have the ad- 
ministration of such funds? For whose benefit are the funds 
established? They are established for the benefit of the work- 
ers. Is it not reasonable to suppose that if the funds are for 
the benefit of the workers, the workers will be the ones chiefly 
concerned in their proper administration and disbursement ? 
Can any union leader escape accountability, first, to the law, 
and secondly, to his own union membership, for the misuse, 
misapplication, or diversion of welfare funds? Yet, this 
Ainiedaindtind 3 is designed to prohibit the welfare fund and its 
administration by ‘employees themselves, or by their chosen 
leaders. 

Today in America we are paying a terrible price in loss of 
life, loss of health, and loss of man-days, because the people 
of the country are not receiving the medical care and atten- 
tion which they require. There are differences of opinion as 
to how the medical attention needed by the people should be 
supplied. I believe that the national health-insurance princi- 
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ple is a wise, sound, and thoroughly American principle to 
apply to the health needs of the paeiets But until such a prin- 
ciple is put into practice, surely we should encourage man- 
agement and labor to get together through collective bar- 
gaining agreements and provide adequate welfare funds to 
supply deficiencies in the private purchasing power of the 
people. 

In my opinion it is a tragic expense that we are requiring 
of the health of the people. Every year more man-days are 
lost, many times over, i sickness and physical disability 
than are lost through strikes. The bill before us has ex- 
cited the national attention. It has behind it the determina- 
tion of a large part of the Congress to secure its enactment ; 
and, yet, fewer man-days are lost every year in strikes than 
are lost from sickness or diss ability which could be prevented 
or alleviated in most cases. Yet we have not been able to do 
very much in that field. Now, when management and labor, 
in a thoroughly democratic way, through the principle of 
private initiative, have worked out free collective bargain- 
ing agreements to provide welfare funds, we come along with 
a prohibition which for all practical purposes would make 
them unavailable. I wish to raise my voice in protest against 
any such principle. 


During the course of the debate Senator Taft said: 


Provision No. (5) at the bottom of page 2 and the top of 
page 3 of the amendment deals with the question of welfare 
fund. It provides that the payments must be made, in the 
first place, as found in line 25 on page 2, “to a trust fund es- 
tablished by such representative’—that is by the union 
“for the sole and exclusive benefit of the employees of such 
employer, and their families and dependents, or of such em- 
ployees, families, and dependents jointly with the employ- 
ees of other employers making similar payments, and their 
families and dependents.” 

In other words, this must be a trust fund. It cannot be the 
property of the union without a definite statement that it is 
in trust for the employees, who, after all, have earned the 
money. 

In the second place, “such payments are held in trust for 
the purpose of paying, either from principal or income, or 
both, for the benefit of employees, their families and depend- 
ents, for medical or hospital care, pensions on retirement or 
death of employees, compensation for injuries or illness re- 
sulting from occupational activity, or insurance to provide 
any of the foregoing, or life insurance, disability and sick- 
ness insurance, or accident insurance. 

I think that covers all the welfare purposes which are con- 
tained in any of the existing welfare funds now established 
in a certain number of industries. 

Then there is the provision under (B) that— 

The detailed basis on which such payments are to be made 
is specified in a written agreement with the employer. 
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So that the purpose of the provision is that the welfare 
fund shall be a perfectly definite fund, that its purposes shall 
be stated so that each employee can know what he is entitled 
to, can go to court and enforce his rights in the fund, and that 
it shall not be, therefore, in the sole diseretion of the union or 
the union leaders and usable for «ny purpose which they 
may think is to the advantage of the union or the employee. 

Mr. President, it seems obvious that if these funds grow 
rapidly, as they are going—which is perfectly proper—they 
should be regulated by the Federal Government. They 
should be in definite terms. They should not be subject to 
the arbitrary discretion of the union leaders, the very ones 
who are making the agreements and who are making the 
demands for the particular funds, whether the employees 
want them or not. 

We are saying to the employee, “You have earned $100 
this month, but all you get is $95. You must put $5 into the 
fund.” That is at the behest of the union leaders. The em- 
ployee has nothing to say about it. Certainly he is entitled 
to have us say that the fund shall be definite, that his rights 
shall be determined by law, and that he shall be able to demand 
them. 

What was actually done by the Government when it agreed 
with Mr. Lewis? This is the agreement with respect to the 
United Mine Workers’ fund: 

There is hereby provided a health and welfare program 
in broad outline—and it is recognized that many important 
details remain to be filled in—such program to consist of three 
parts, as follows: 

(a) A welfare and retirement fund: A welfare and retire- 
ment fund is hereby created and there shall be paid into said 
fund by the operating managers 5 cents per ton on each ton 
of coal produced for use or for sale. This fund shall be 
managed by 3 trustees, 1 appointed by the Coal Mines Ad- 
ministrator, | appointed by the president of the United Mine 
Workers, and the third chosen by the other 2. 

In this case the Government is the employer. 

The fund shall be used for making payments to miners, and 
their dependents and survivors, with respect to (1) wage loss 
not otherwise compensated at all or adequately under the 
provisions of Federal or State law and resulting from sick- 
ness (temporary disability), permanent disability, death, or 
retirement, and (2) other related welfare purposes, as deter- 
mined by the trustees. Subject to the stated purposes of the 
fund, the trustees shall have full authority with respect to 
questions of coverage and eligibility, priorities among classes 
of benefits, methods of providing or arranging for provision 
of benefits, and all related matters. 

This represents money earned by the employees, in the form 
of a tax of 5 cents a ton, which is turned into a fund, and two 
private persons, without restraint, have almost unlimited 
authority to determine how the money shall be spent. 
Whether the words “other related welfare purpose” make it 
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unnecessary to furnish a definite statement, as required by 
this amendment, is a question. It is left entirely in the choice 
of two men, who do not have particularly at heart the interests 
of the public, to determine the terms under which the money 
shall be distributed. 

The purpose of the amendment is to require that the fund 
shall be established in definite, detailed form, in the form of 
a trust fund, with respect to which the employees can deter- 
mine their rights and can insist upon them. 

Mr. Lewis’ original demand was that the fund be solely in 
the administration of the union. He finally agreed to a joint 
administration. Unless we make such a provision there will 
be no requirement for a joint administration. This amend- 
ment provides that the employees and employers must be 
equally represented in the administration of the fund, to- 
gether with such neutral persons as they may agree upon. 
In the event of a deadlock the agreement shall be submitted 
to an impartial umpire. 

The purpose is to prevent the abuse of welfare funds. We 
have provided for a general study of welfare funds of this 
nature. There are a number of them in existence. I have 
before me a list of such funds. The amendment would not 
substantially affect any of those funds, except that with re- 
spect to some of them the appointment of an employer repre- 
sentative might be required, in order that there might be joint 
administration instead of single administration. Otherwise 
most of the existing funds already comply with this provision. 
The tendency at present is illustrated by the demand of the 
United Mine Workers and other demands. This is the de- 
mand made by the painters in Washington : 

“The parties to this agreement agree to set up a trust fund, 
to be known as the Painters’ Insurance Fund of Washington, 
D. C., and Vicinity. The ree of this fund is to provide 
life insurance, sick benefits, hospitalization, accident, sur- 
gical, and dismemberment benefits for all journeymen and 
apprentices of local unions 368, 890, 797.” 

There are no specific terms. No one can tell what the fund 
may finally be used for. Painters are notorious drifters. 
They have something deducted from their wages, and then 
they drift on to some other city, where they may find no fund, 
and lose the money they have already contributed. The 
tendency is to demand a welfare fund as much in the power 
of the union as possible. Certainly unless we impose some 
restrictions we shall find that the welfare fund will become 
merely a war chest for the particular union, and that the 
employees for whose benefit it is supposed to be established, 
for certain definite welfare purposes, wil have no legal rights 
and will not receive the kind of benefits to which they are 
entitled after such deductions from their wages. 

As to the question of interest, it is questionable how far 
we should go in the matter of private welfare funds. We have 
a general social-security system. We have a separate fund for 
the railroad employees. There is a number of other special 
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funds. I believe that the finance committee should study 
the whole problem of social security and welfare funds. 
Very likely there should be further restrictions. There 
should be a requirement that such funds fit into and supple- 
ment the ordinary social-security system. The subject calls 
for long and involved study. 

This amendment is, in effect, a provision to prevent the 
abuse of the right to establish such funds by collective bar- 
gaining, pending further study of the whole problem. Other- 
wise I think we shall find that the welfare fund will become a 
racket. In many unions it is very easy for it to become a 
racket. It becomes, in effect, a tax. In Mr. Petrillo’s union 
there is a tax on records. In the United Mine Workers’ 
Union there is a tax on coal. Unless there are some restric- 
tions, if such an agreement is forced upon an employer, in 
effect, we make the officials of the union who collect the tax 
Government agents for collecting and distributing the tax. 
Under the proposed agreement originally demanded by Mr. 
Lewis he could distribute the fund for the benefit of schools, 
or he could operate anything he wished to operate in the 
nature of local government. The whole thing would become 
a great weapon of power, as it was in the case of Mr. Petrillo, 
to dominate the union, to please the members whom he wanted 
to please, or punish the members whom he did not wish to 
please, or who refused to go along with the policy of the 
union. 


Senator Ives, of New York, spoke in opposition to the amendment : 


Mr. President, I take the same position on this amendment 
at this time as I took in committee. Recognizing again in this 
instance the validity of the criticism of the conditions which 
have obtained in some instances in connection with welfare 
funds, as outlined by the Senator from Ohio, nevertheless, 
since a great deal apparently is contingent upon the establish- 
ment of welfare funds, I feel that a certain amount of delay 
by Congress is advisable before final action is taken, as the 
action about to be taken will be final, except for what may be 
done in conference. I recognize some violations of what we 
consider to be proper practices. I simply want to point out 
in that connnection that the welfare-fund program has grown 
very materially in recent years. I have a table here which 
shows that in 1945 approximately 600,000 workers in this 
country presumably were covered for benefits under that type 
of program. Early this year there are indications that 
1,250,000 are covered. The system is growing very rapidly. 
While we may believe we have a record of all welfare 
funds, I doubt very seriously whether there is such a rec- 
ord. I have not been able to obtain a complete record. I 
think that is something that needs thorough exploration. 

There is one thing I want to point out in connection with 
the matter of welfare funds, and that is that it has been a 
practice in the United States for the last few years to en- 
courage the establishment of this type of fund. This is the 
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one thing which exists as a result of joint operations be- 
tween management and labor in which labor itself—the 
employees—is overwhelmingly in accord. 

There was a survey made not long ago which is reported 
in the January 1947 issue of Factory Management maga- 
zine. In the whole field of the relationship between man- 
agement and laber on the question of welfare funds, or 
anything of that type, at least three-fourths of the em- 
ployees who expressed an opinion favor such funds. That 
is one matter in labor relations on which the great bulk of 
the employees are overwhelmingly in accord. Undoubted- 
ly it comes about because in some instances insufficient pro- 
tection is guaranteed them by management, and in other 
instances by government. As a result of that condition 
which has arisen there has been a constant effort to institute 
more and more of this kind of protection. It has come to 
be a very important feature in the relationship between 
management and labor. It has had a great deal to do with 
improvement in management-labor relations. 

Meritorious though the purpose of this proposal may 
be—and I do not question its purpose for one moment—I 
think it is very questionable in this connection, as it was in 
connection with the matter which was before us yesterday, 
whether we should undertake to proceed at this particular 
time in the way in which it is proposed in the present 
amendment. 

I want to point out that one of the specific functions, one 
of the specific mandates which have been given or will be 
given to the joint congressional committee to be created 
under the F:"l, if it should be enacted, is to go into the wel- 
fare-fund problem, to explore the whole field, to ascertain 
the kind and type of fund that should exist, and to deter- 
mine what kind of restrictive legal measures, if necessary, 
finally should be taken. Perhaps the measure proposed 
here may be the proper one. I happened to observe at the 
hearings held last winter that there was serious objec- 
tion on the part of some very large employers to having any 
part in the administration of welfare funds. That 1s un- 
derstandable. They feel that such funds are for the bene- 
fit of the employees; their relationship is a happy one, and 
they would rather leave it that way. It seems to me that 
these matters should be explored. far more thoroughly than 
they have been up to the present time. 





May 8, 1947. 


Summary.—Insofar as the intent of the Senate can be determined 
from the debates the following conclusions may be drawn: 


The sponsors of the amendment intended— 


(1) to create trust funds to be governed by general trust law: 
(2) to require joint administration of all funds by contributing 


waned and receiving unions; 


(3) to limit Federal Government intervention into manage- 


ment of the funds to as slight extent as possible; 
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(4) to devise a system on a more or less self-policing basis 
by making it possible for employees entitled to benefits to go into 
the courts to protect their interests in such benefits. 

The opponents charged that— 

(2 the provisions were unduly restrictive ; 

(2) the beneficiaries—not the employers—were the only per- 
sons who should be concerned in the administration of the fund; 

(3) existing law would prevent any union leader from escap- 
ing accountability from the “misuse, misapplication, or diver- 
sion of welfare funds” ; 

(4) the provisions should not be adopted without further study 
of welfare funds as such 


House 


Before the Senate acted, the House had already passed its version 
of the Labor-Management Relations Act of 1947 which flatly pro- 
hibited the pay ment of money by an employer directly to a union 
for the purpose of establishing welfare funds of any sort. 

The text of the House bill is: 


Sec. 8. (a) It shall be an unfair labor practice for an em- 
ployer— 

(2) to dominate or interfere with the formation or 
sdmninistration of any labor organization (A) by pre- 
venting such organization from determining independ- 
ently or out of the employer’s presence its own policies 
or planning independently or out of the employer's 
ae its own objects and courses of action; or (B) 
vy giving, or offering to give, any reward, favor, or 
other thing of value to any person in a position of trust 
in such organization for the purpose of perverting his 
judgment or corrupting his conduct in respect to such 
organization; or (C) by assisting any labor organiza- 
tion (i) through deducting from the wages of any em- 
ployee dues, fees, assessments, or other contributions 
payable by the employee to a labor organization, or col- 
lecting or assisting in the collection of any such dues, 
fees, assessments, or other contributions, unless such 
action has been voluntarily authorized in writing by such 
employee and such authorization is revocable by the 
employee at any time upon thirty days’ written notice to 
the employer, or (ii) through making payments of any 
kind to such organization directly or indirectly, or to any 
fund or trust established by such organization, or to 
any fund or trust in respect of the management of 
which, or the disbursements from which, such organi- 
zation can, either alone or in conjunction with any other 
person, exercise any control, directly, or indirectly ; 

The provision was contained in the bill as reported by the House 
Committee on Education and Labor. It is explained in the House 
report as follows: 

By clause (C) (ii) of the same section, the bill forbids em- 
ployers to pay to or for unions, or to any funds or trusts estab- 
lished, maintained, or controlled by them, in whole or in part, 
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The minority report of the House committee (signed by Representa- 
tives Lesinski of Michigan, Kelley of Pennsylvania, Powell of New 
York, Madden of Indiana, Klein of New York, and Kennedy of Mas- 
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directly or indirectly, royalties, taxes, and other exactions, in- 
stead of paying the money directly to workers in the form of 
wages. In discussing the definition of “collective bargaining” 
in section 2 (11), it has been pointed out that the Supreme 
Court has indicated that such payments as these are inconsist- 
ent with the provisions of section 8 (1), section 8 (2), and 
section 8 (3) of the present act. Certainly, it is not in the 
national interest for union leaders to control these great, un- 
regulated, untaxed funds derived from exactions upon em- 
ployers. The clause forbids employers to conspire with 
unions to mulect employees, without their consent, of huge 
amounts that ought to go into the workers’ wages. 


sachusetts) opposed the provision with the following argument: 


Section 8 (a) (2) (C) would amend the National Labor 
Relations Act to make it an unfair labor practice for an 
employer to assist any labor organization through making 
payments of any kind to such organization, directly or in- 
directly, or to any fund or trust established by such organ- 
ization, or to any fund or trust in respect of the management 
of which, or the disbursement from which, such organization 
can, either alone or in conjunction with any other person, 
exercise any control, directly or indirectly. 

We would have no objection to requiring that trust funds 
to which an employer makes contributions be jointly con- 
trolled by the employer and the union but under this bill an 
employer would be forbidden to contribute to any fund over 
which the union has any control even though it is jointly 
administered with the employer. This result is completely 
unreasonable. Its full implications can only be appreciated 
when we realize that health-benefit funds are a part of col- 
lective-bargaining agreements involving more than 15 inter- 
national unions covering some 600,000 workers. A study by 
the Bureau of Labor Statistics (Health-Benefit Programs 
Established Through Collective Bargaining, 1945, bull. 841, 
p- 2) states: 

“A little more than a third of the employees covered by 
health-benefit programs included in this report are under 
plans which are jointly administered by the union and the 
employer. Another third are covered by programs for 
which insurance companies assume the major administrative 
responsibility; and somewhat less than a third are under 
those administered by the union.” 

If the contracts examined in this study are representative, 
this bill would invalidate almost two-thirds of the existing 
health-benefit agreements. The resulting industrial unrest 
is a factor that cannot be ignored. 

It is also important to note that not only are welfare funds 
and related plans over which the union has any control 
banned by this bill; but such plans are omitted in section 2 
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(11) from the subjects upon which an employer is required 
to bargain even when there is no such control. By the simple 
expedient of refusing to discuss health and welfare plans an 
employer can either preclude them entirely or, what is more 
likely, require that the union strike in order to obtain them. 
In view of the increasing degree to which workers are insist- 
ing on these provisions, it is not difficult to see how this meas- 
ure will promote industrial strife. 

By banning any payments by an employer “to assist any 
labor organization,” this section would furthermore throw 
into doubt the legality of many common and accepted pro- 
visions in existing collective-bargaining agreements. In 
many industries, for example, the employer is required to 
affix a union label to his products. The employer pays the 
union a fee for furnishing the label. The language of this 
section makes no exception for this or like practices. For a 
significant period of time after the enactment of this bill 
confusion and unrest would reign. 

Provisions which deny employees and organizations the 
opportunities to make voluntary provisions against illness 
and insecurity can only increase reliance upon the State. In 
the interest of sound governmental policy such dependence 
upon the State should be checked by encouraging the formu- 
lation and adoption, through voluntary agreement, of plans 
that will aid citizens during periods of misfortune or eco- 
nomic distress. Legal prohibitions against such arrange- 
ments increase the responsibility of the Federal Governmert 
to its citizens in periods of distress. The majority fails to 
appreciate the serious implications of their proposals and 
their invitation to unrestricted Government sented of almost 
every aspect of normal life. 

During the debates on the House floor, Representative Landis, of 
Indiana, offered a substitute for the House committee provision simi- 
lar to the one subsequently adopted by the Senate. 

The Landis amendment was opposed by Chairman Hartley of the 
House committee, and various others, including Representatives 
Jenkins, of Ohio; Buck, of New York; Case, of New Jersey; Fisher, 
of Texas: Barden, of North Carolina; Owens, of Illinois: and Mur- 
dock, of Arizona. 

The following excerpts from the House debates will illustrate the 
scope of the discussion : 


Mr. Harriry. However, I do not believe we have had 
enough opportunity to know what this amendment will really 
do. Iam told it might result in a tax being passed on to the 
consumers of coal, for example, or that the workers in the 
automobile industry might decide that they want to tax every 

car, let us say $50 or $100, for some welfare, insurance, or 
trust fund, which would be passed on to the consumers. 

A colleague asks me if this is a John L. Lewis amendment. 
I am not certain the gentleman from Indiana offers it in that 
respect, but it might be so termed. 

Mr. Barven. The committee, not having dealt with this 
matter in drawing up the bill, those charged with the han- 
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dling, preservation, and distribution of these funds which are 
now in existence will continue to be so charged. It would in 
no way affect the setup which they now have. The committee 
considered it and overwhelmingly voted to try to some extent 
to put safeguards on something that had begun to grow in 
this country, in which we saw great danger. In the hearing 
before the committee it was brought out that it was a danger- 
ous threat, and the committee in its wisdom very wisely put a 
provision into the bill, and it was reported out by the com- 
mittee. If I might offer this observation, I sincerely hope 
the House will not interfere with that section of the bill, be- 

‘vause if you do I think you are digging deeper into it than 
you would think, on the surface. 

Mr. Buck. Mr. Chairman, this is an amendment which 
never received any consideration by the committee. It was 
only seen by me as a member of the committee about 10 min- 
utes ago. I understand it was not seen by the chairman until 
today. 

This amendment looks innocuous but it can involve taxes of 
hundreds of millions of dollars upon the consumers of this 
country. It has never been my feeling that it was the job of 
conferees to write legislation. It has ‘seemed to me that the 
place to write legislation, in the case of bills under considera- 
tion in this body, is in the House of Representatives, and I 
am not impressed by the argument that we should put this 
amendment in the bill and let the conferees see whethier it is 
all right or not. 

This committee has worked some 3 months preparing this 
legislation. Here is an amendment that strikes to the heart 
of what this bill tries to do and imposes a limitless tax upon 
the consumers of the country. We are asked to adopt it on 
10- or 15-minute notice without the counsel of the committee 
or anyone else having had opportunity to study its 
ramifications. 

I hope the amendment will be defeated. 

Mr. Owens. I am a bit puzzled by this amendment, with 
all due respect to the gentleman from Indiana. In view of 
the fact that in section 8 (a) 2 we have a provision that states 
that the employer shall be guilty of an unfair labor practice 
by assisting any labor organization through deducting from 
the w ages of any employee dues, fees, assessments, or other 
contributions payable by the employee to a labor organiza- 
tion, or collecting or assisting in the collection of any such 
dues, fees, assessments, or other contributions, unless such 
action has been voluntarily authorized in writing by such em- 
ployee and such authorization is revocable by the employee at 
any time upon 30 days’ written notice to the employer. This 
means that, if the employee authorizes it, the employer can 
do it. That being the case, we have the provision where the 
employer can collect these assessments from the employee, but 
over on page 23 we have a-provision whereby a labor organiza- 
tion cannot compel any member to agree to contribute or par- 
ticipate in any insurance or any benefit plan. 
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Is it not clear that the gentleman from Indiana is asking us 
to do something we have ¢ already done in the bill? 

Mr. Case. Mr. C hairman, the committee may want to hold 
the bill just as it is, but it does occur to me that this question 
deserves a little deliberation. If you do not want to refer this 
to the conference and think the bill should be written here in 
the House, then let us at least know what we are doing in this 
matter. 

The original section 8 of the Wagner Act carries a pro- 
vision in defining unfair labor practices which makes it an 
unfair labor prac “tice for a contribution to be made by the em- 
ployer to an employees’ fund. The baekground of that was 
an attempt to prevent company domination of unions, and 
thus it had a sound historical basis. Actually, because of the 
fact that the welfare funds, or funds of that sort, have been 
more or less in favor of labor, few attempts have actually been 
made, if any, to have such contributions declared an unfair 
labor practice. 

During the deliberations on labor legislation last year, 
however, the question rose in very acute form because of the 
so-called welfare fund which was being asked as part of the 
settlement in the coal strike. Growing out of the general 
debate on that proposition which occurred through the press 
and throughout the country generally, when the “labor legis- 
lation was taken up in the other body, there was an amend- 
ment offered by Senator Byrd which was incorporated in the 
bill. It was in the bill as finally approved by the House and 
as it went to the President. 

The language which the gentleman from Indiana seeks to 
offer here would place in this bill somewhat comparable pro- 
visions. It would not make for an unfair labor practice if a 
company made a contribution to a welfare fund, provided 
that welfare fund were guarded by certain restrictions, such 
as that it should be a trust fund for the benefit of the em- 
ployees or the members of their families or used for sickness 
insurance or accident insurance, and that it should be subject 
to joint control by employer and employees and. by an annual 
audit to insure its protection as a trust fund. 

Let me read you the language of the bill, and I read from 
pages 20and21. Ishall skip certain portions of the language 
which do not relate to the amendment offered by the gentle- 
man from Indiana. The amendment of the gentleman from 
Indiana refers particularly to section 8, paragraph (a) sub- 
section (2) (C) (ii). I will read only the pertinent lan- 
guage as it follows on down through those references : 

“Tt shall be an unfair labor practice for an employer (2) 
to dominate or interfere with the formation or administra 
tion of any labor organization (C) by assisting any labor or- 
ganization (11) thr ough making payments of any kind to such 
organization directly or indirectly, or to any fund or trust 
established by such organization, or to any fund or trust in 
respect of the management of which, or the disbursements 
from which such organization can, either alone or in con- 








16 WELFARE AND PENSION FUNDS 


junction with any other person, exercise any control, directly 
or indirectly.” 

Now, that is a rather strict prohibition to carry in a bill 
against any contribution by a company to any welfare fund, 
no matter how it may be administered. The gentleman is 
within his rights very properly in calling to the attention of 
the House the opportunity to put in some safeguarding lan- 
guage which would make it possible for a contribution to be 
made by an employer to a welfare fund under certain condi- 
tions. ‘Those conditions are set forth in his amendment and 
follow the language of the so-called Byrd amendment which 
I have described. 

Mr. Owens. I would really like to have an answer from 
the gentleman from Indiana, and that is whether or not, 
where we have made provision in here that the employee by 
voluntarily agreeing that the money can be paid to the labor 
organization, that does not take care of it? The labor organ- 
ization can then turn it over to a trust fund or any fund that 
they want to. All we have done here is to say that the em- 
ploy er cannot turn that money over to a trust fund, but there 
is nothing to stop the labor organization from doing it once 
the money is placed in their hands. 

Mr. FisHer. The gentleman is correct. 

Let me point out that this thing of welfare funds is get- 
ting pretty well out of hand. Under the Krug-Lewis agree- 
ment, which was agreed upon last spring, a tax of 5 cents 
a ton was placed upon all the coal in the bituminous mines, 
which amounts to about $30 million a year. That is a tax 
directly on the consumers of this country. Mr. Lewis has 
already given notice that he is going to double that demand 
when he comes up for another contract, and make it 10 cents 
a ton, not a contribution from the employer, if you please, 
but rather a tax upon the consumers of this country. Coal 
is already selling for $3.75 at the pit of the mine, and it is 
something that can very easily get out of hand. There is 
even talk now that some of the unions will follow this lead 
that has been undertaken in some instances. They may put 
a cent or two tax on each loaf of bread, and they may put 
a cent or two on each bottle of milk. There is no end where 
it will lead unless it is stopped or that there will be regula- 
tion if it is permitted at all. Therefore, I say hasty action 
in adopting that amendment would be entirely out of order 
at this time. 


The Landis amendment was defeated by a teller vote of 117 to 136 
on April 16, 1947. 

Summary.—Individual members speaking in defense of the House 
committee bill (designed to prohibit the payment of money by em- 
ployers directly to unions for the purpose of establishing welfare 
funds) did not intend to abolish the welfare funds as such, but rather 
were attempting to provide that all types of employee benefit plans 
should be financed through the checkoff procedure to be authorized 
by each union member himself instead of direct financial dealings 
between employers and unions. 
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Thus, sponsors of the legislation in both House and Senate were 
attempting to place in the hands of the union membership them- 
selves a means of preventing abuse in the operation and management 
of welfare funds: Under the House bill the only way to finance such 
funds would require a written checkoff authorization from each em- 
ployee contributor, subject to an annual renewal requirement; under 
the Senate bill employees could protect the funds by resorting to 
general trust laws; but the practice of direct payment into union- 
controlled funds was continued. 

The final legislation followed the provisions of the Senate bill; there 
have been no amendments since. 

President 


The attitude of the executive branch of the Government was summed 
up in the veto message by President Truman as follows: 


(2) The bill would limit the freedom of employers and em- 
ployees to establish and maintain welfare funds. It would 
prescribe arbitrary methods of administering them and 
rigidly limit the purposes for which they may be used. This 
is an undesirable intrusion by the Government into an im- 
portant matter which should be the subject of private agree- 
ment between employers and employees. 








SECTION 2 


EXISTING STATE LAWS REGULATING AND PERTAINING 
TO EMPLOYEE WELFARE TRUST FUNDS IN COLLEC- 
TIVELY BARGAINED PLANS FOR HEALTH INSURANCE 


Parr I 


At the request and with the cooperation of the staff of the Education 
and Labor Geunintitenl the American Law Division of the Library of 
Congress prepared the following material which covers insofar as pos- 
sible the majority of the existing State legislation in the field of regu- 
lating employee benefit trusts. This material is set up under an alpha- 
betical listing of the States and is included in this report in an effort 
to present the existing State regulations. Particular attention is 
called to material listed for the State of New York and the State of 
Washington which is of recent origin in the field of State regulation 
of employee trust funds in each of these States. 

Because many of the 1956 statutes and some of those for 1955 are not 
available, it is impossible to examine all the available statutes, where 
the indexes do not reveal the laws which we seek, this report necessarily 
is not complete. 


SeLecreD Last or Stave Laws Recuiatine EmMp.ioyee Group HEALtTu 
PLANs AND Benerit Trusts 
Alabama 
Nothing specific found. 
Arizona 
Nothing specific found. 
Arkansas 
Nothing specific found. 
California 


[ West’s Ann. Calif. Codes (1955), v. 42, § 699, p. 333. Added to art. 
3, ch. 1, pt. 2, div. 1 of the Insurance Code] 


Unincorporated insurers.—Except as specifically permitted by this 
code, a certificate of authority shall not be issued to an unincorporated 
insurer. This section ghall not be applicable to an unincorporated in- 
surer now holding a certificate of authority to transact any class of in- 
surance in California, nor shall it affect the right of any such unincor- 
porated insurer to hereafter apply for or be issued a renewal certificate 
of authority or an amended certificate of authority to transact addi- 
tional classes of insurance; provided, that any such unincorporated in- 
surer shall continue to comply insofar as applicable with the same re- 
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quirements as are now or hereafter applicable to corporate insurers; 
nor shall this section prohibit the issuance of a certificate of exemption 
to the trustees of a fund established by one employer, or by two or more 
employers in the same industry, or by one or more labor unions, to in- 
sure employees of the employers or members of the unions for the bene- 


fit of persons other than the employers or the unions. (Added Stats. 
1955, c. 1364, § 1.) 


| Statutes and amendments to the Codes of California (1955), ¢. 496, 
p. 968] 


AN ACT To amend Section 224 of the Labor Code, relating to the payment of 
wages 


Section 1. Section 224 of the Labor Code is amended to read: 

“224. The provisions of Sections 221, 222, and 223 shall in no way 
make it unlawful for an employer to withhold or divert any portion of 
an employee’s wages when the employer is required or empowered so 
to do by state or federal law or when a deduction is expressly author- 
ized in writing by the employee to cover insurance premiums, hospital 
or medical dues, or other deductiuns not amounting to a rebate or de- 
duction from the standard wage arrived at by collective bar gaining or 
pursuant to wage agreement or statute, or when a deduction to cover 
health and welfare or pension plan contributions is expressly author- 
ized by a collective bargaining or wage agreement.” 


| Ibid., ch. 1570, p. 2850] 


AN ACT To add Section 227 to the Labor Code, relating to payments by employers 
into employee benefit funds 


SecTION 1. Section 227 is added to the Labor Code, to read : 

“227. Whenever an employer has agreed with any employee to make 
payments to a health or welfare fund or other such plan for the benefit 
of the employees, or has entered into a collective bargaining agreement 
providing for such payments, it shall be unlawful for such an employer 
wilfully or with intent to defraud to fail to make the payments re- 


quired by the terms of any such agreement. A violation of any provi- 
sion of this section is a misdemeanor. 





| Statutes and amendments to the Codes of California (1953), ch. 1746, 
p. 3501] 


Sec. 2. Section 10270.65 is added to the Insurance Code, to read : 

“10270.65. If hereafter any dividend is’ paid or any premium re- 
funded under any policy of group disability insurance heretofore or 
hereafter issued, the excess, if any, of the aggregate dividends or 
premium refunds under such policy over the aggregate expenditures 
for insurance under such policy made from funds contributed by the 
policyholder, or by an employer of such insured persons or by union 
or association to which insured persons belong, Shichudliiie expenditures 
made in connection with the administration of such policy, shall be 
applied by the policyholder for the benefit of such insured employees 
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generally or their dependents or insured members generally or their 
dependents. For the purpose of this section and at the option of the 
policyholder, “policy” may include all group life and disability insur- 
ance policies ‘of the policyholder.” 

Sec. 3. Nothing contained in this act shall affect in any way what- 
soever any div idends paid or premiums refunded prior to the effective 
date of this act nor any litigation pending at the time this act takes 
effect which involves dividends paid or premiums refunded prior to 
such effective date. 

* * % * * x % 


Colorado 


[3 Col. Rev. Stats. Ann. (1953), pp. 1027-1029 | 


72-11-16. Group sickness and accident insurance.—(1) Group sick- 
ness and accident insurance is hereby declared to be that form of sick- 
ness and accident insurance covering groups of persons, with or with- 
out their dependents, and issued upon the following basis: 

(a) Under a policy issued to an employer, who shall be deemed the 
sabieytiolase: insuring at least ten employees of such employer, for the 
benefit of persons other than the employer. The term “employ ees” as 
used in this article shall be deemed to include the officers, managers, 
and employees of the employer, the partners, if the employer is a part- 
nership, the officers, managers, and employees of subsidiary or affillated 
corporations of a corporation employer, and the individual pro- 
prietors, partners and employees of individuals and firms, the business 
of which is controlled by the insured employer through stock owner- 
ship, contract, or otherwise. The term “employer” as used in this 
article may be deemed to include any municipal or governmental 
corporation, unit, agency, or department thereof and the proper offi- 
cers, as such, of any unincorporated municipality or department 
thereof, as well as private individuals, partnerships, and corporations. 

(b) Under a policy issued to an association, including a labor union, 
which shall have a constitution and bylaws and which has been or- 
ganized and is maintained in good faith for purposes other than that 
of obtaining insurance, insuring at least 25 members of the association 
for the benefit of persons other than the association or its officers or 
trustees, as such. 

* * * * * * x 

(2) Each such policy shall contain in substance the following pro- 
visions : 

(a) A provision that the policy, the application of the policyholder, 
if such application or copy thereof is attached to such policy, and 
the individual applications, if any, submitted in connection with 
such policy by the employees or members, shall constitute the entire 
contract between the parties, and that all statements, in the absence 
of fraud, made by any applicant or applicants shall be deemed rep- 
resentations and not warranties, and that no such statement shall 
avoid the insurance or reduce benefits thereunder unless contained in 
a written application for such insurance. 

(b) A provision that the insurer will furnish to the policyholder, 
for delivery to each employee or member of the insured group, an 
individual certificate setting forth in summary form a statement of 
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the essential features of the insurance coverage of such employee or 
member and to whom benefits thereunder are payable. If dependents 
are included in the coverage, only one certificate need be issued for 
each family unit. 

(c) A provision that to the group originally insured may be added 
from time to time eligible new employees or members or dependents, 
as the case may be, in accordance with the terms of the policy. 

(Source: L. 51, pp. 506, 507, § 16; CSA, C. 87, § 284 (16).) 

72-11-17. Blanket sickness and accident insurance.—(1) Blanket 
sickness and accident insurance is hereby declared to be that form of 
sickness and accident insurance covering special groups of not less 
than ten persons as enumerated in one of the following paragraphs: 

* * * * * * % 


(b) Under a policy or contract issued to an employer, who shall be 
deemed the policyholder, covering any group of employees defined 
by reference to exceptional hazards incident to such employment. 

x * * * * * * 


(2) An individual application shall not be required from a person 
covered under a blanket sickness or accident policy or contract, nor 
shall it be necessary for the insurer to furnish each person a cer- 
tificate. 

(3) All benefits under any blanket sickness and accident policy 
shall be payable to the person insured or his agent, or to his designated 
beneficiary or beneficiaries, or his estate, except that if the person 
insured be a minor, such benefits may be made payable to his parent, 
guardian, or other person actually supporting him. 

(Source: L. 51, pp. 507, 508, § 16; CSA, C. 87, § 284 (17).) 


42-11-18. Violation—penalty. |Ibid., p. 1029] 
(2-11-19. A pplication of article. | [bid.. p- 1029 | 
72-11-20. Judicial review. {Tbid., p. 1029 | 


[5 Col. Rev. Stats. Ann (1953) 118-1-11, p. 253] 


| LS | ] :. Rule against pe r pe tu the Ss inapplicabl to ¢ neplo Yves 
pension trusts —No trust heretofore or hereafter created by an em- 
ployer as a part of a pension, stock bonus, disability, death benefit or 
profit sharing plan for the exclusive benefit of some or all of his em- 
ployees or their beneficiaries to which contributions are made by such 
employer or employees, or both employer and employees, for the pur- 
pose of distributing to such employees or their beneficiaries, the earn- 
ings or principal, or both earnings and principal, of such trust, shall 
be deemed to be invalid by reason of any existing law or rule against 
perpetuities or accumulations or suspension of the power of aliena- 
tion; but such trust may continue for such time as may be necessary to 
accomplish the purposes for which it may be created. 

(Source: 14.51, p. 805, $1; CSA, C. 40 £9 (2).) 


{ Ibid. 118-1-12 | 


l IS l 12. Rule rgainst perpype tuities inapplicable to ewisting 
trusts.—No suit or other proceding affecting a presently existing pen- 
sion, stock bonus, disability, death benefit, or profit sharing plan, 


84805—57 
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wherein relief is sought on the ground that such plan is in violation 
of any existing law or rule against perpetuities or accumulations or 
suspension of the power of alienation, shall be instituted after the 
period of six months from the effective date of sections 118-1-11 and 
118-1-12. 

(Source: L. 51, p. 805, § 2; CSA, C. 40, § 9 (3).) 


[6 Col. Rev. Stats. Ann. (1953), 138-1-8, p. 8] 


138-1-8. Exempt organizations—The following organizations 
shall be exempt from taxes upon net income under this article : 
(1) Labor, agricultural, or horticultural organizations. 
* * * * * * * 


(8) Voluntary employees’ beneficiary assiciations providing for 
the payment of life, sick, accident, or other benefits to the members 
of such assiciation, or their dependents, if no part of net earnings 
inures, other than through such payments, to the benefit of any pr ivate 
stockholder or individual, and eighty-five per cent. or more of the 
gross income consists of amounts collected from members and amounts 
contributed to the association by the employer of the members for 
the sole purpose of meeting expenses and making such payment. 

* * * * * * * 


(14) Trusts which are determined to be exempt from federal income 
taxation under the United States internal revenue code and which 
are created by employers as parts of pension, stock bonus, dis: ibility, 
death benefit, or profit-sharing plans for the exclusive benefit of some 
or all of their employees, or their beneficiari ies, to which contributions 
are made by such employ ers or employees, for the purpose of dis- 
tributing to such employees, or their beneficiaries, the earnings or 
principal, or both earnings and principal, of such tr usts. 

(Source: L. 37, Pp. 683, §3; CSA, C. 84A, §7; L. 43, p. 296, §7; 
L. 51, p. 464, § 1; L. 52, p. 119, § 4.) 


* * Bo * * * * 


[6 Col. Rev. Stats. Ann. (1953) 138-1-9, p. 10] 


138-1-9. /nclusions in gross income.— 
* * % * * * Bs 


(2) Inclusion of payments to employee from employee’s trust. 
The amount actually distributed or made available from a trust which 
is exempt under subsection (14) of section 138-1-8, to any bene- 
ficiary thereof shall be taxable to such beneficiary in the year in which 
so distributed or made available, under subsection (2) of section 138- 
1-11, as if it were an annuity, the consideration for which is the amount 
contributed by the employee, except that if the total distributions pay- 
able with respect to any employee are paid to the employee within one 
taxable year of the employee, on account of his separation from the 
employer’s service, the amount of such distribution to the extent ex- 
ceeding the amounts contributed by the employee shall be considered 
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a gain from the sale or exchange of a capital asset held for more than 
six months. 
(Source: L. 37, p. 687, §4; CSA, C. 84A, §§ 8, 8 (2); L. 51, p. 464, 


§ 2; L. 52, p. 120, §5.) 
Connecticut 


{Conn. Gen. Laws, 1955 Supp., Title 41, ch. 279, sec. 2693d and see. 


2695d | 


2693d. Compensation of officials and employees; imsurance pre- 
miums.—The directors or trustees of any savings bank may fix the 
compensation of its officers and employees. * * * The compensation 
of officers and employees may, in the discretion of a majority of all 
its directors or trustees, include payment in whole or in part of pre- 
miums of group life, hospitalization, medical benefit, surgical benefit, 
accident and sickness indemnity insurance or any one or more of such 
types of insurance, provided * * * group life insurance on the life 
of any officer or employee shall not exceed * * * ten thousand 
dollars. * * * 

Src. 2695d. Pensions and insurance——Any savings bank may, in 
the discretion of a majority of all its directors or trustees, participate 
in a plan to provide retirement benefits, disability benefits or life in- 
surance for any or all of its active officers and employees, * * * 
subject to the following restrictions: Such plan shall provide for the 
execution of an agreement between * * * either (a) not fewer than ten 
participating savings banks and one or more individual or corporate 
trustees, or (b) between five or more participating savings banks and 
a corporation authorized to transact the business of insurance. The 
terms and conditions of such plan and the terms and conditions of 
the agreement between the participating savings banks and such 
trustee or trustees or such corporation, and any amendments thereto, 
shall be subject to the prior written approval of the commis- 
sioner. * * * 


| Gen. Laws of Conn., Rev. of 1949, vol. III, Title 55, § 6898, p. 2511] 


Sec. 6898. Hxemption of certain employees’ trust funds from the 
rule against perpetuities.—A trust created by an employ er as part of a 
stock bonus, pension, disability, death benefit or profit-sharing plan 
for the benefit of some or all employ eees, to which contributions are 
made, by the employer or employees or both, for the purpose of dis- 
tributing to the employees the earnings or the principal, or both 
earnings and principal, of the fund held in trust, shall not be deemed 
to be invalid as viol: ating any existing law or rule of law against per- 
petuities or suspension of the power of alienation of the title to prop- 
erty; but such a trust may continue for such time as may be necessary 
to accomplish the purposes for which it has been created. The income 
arising from any property held in any such trust may be permitted 
to accumulate in accordance with the terms of such trust and the plan 
of which such trust forms a part for such time as may be necessary 
to accomplish the purposes for which such trust has been created. 
No rule of law against perpetuities or suspension of the power of 
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alienation of the title to property shall invalidate any such trust 
unless the trust 1s terminated by a court of competent jurisdiction in a 
suit instituted within three years after May 21, 1947. 


Delaware 


[ Del. Code Ann. Title 18, ch. 9, § 919, p. 66] [ (1953) vol. 11] 


§ 919. Insurance without consent of the insured.—No policy or 
agreement for insurance, other than an annuity or a policy of group 
insurance, or medical reimbursement insurance, shall be issued upon 
the life or health of another or against loss by disablement by accident 
except upon the application or with the written consent of the person 
insured ; except that, a wife may take a policy of insurance upon the 
life or health of her husband or against loss by his disablement by 
accident; an employer may take out a policy of insurance covering 
his employees collectively for the benefit of such as may suffer loss 
from injury, death or disablement resulting from sickness. * * * 

(Derivation: 46 Del. Laws, ch. 200, § 14.) 





| Del. Code Ann. Title 25, ch. 5, § 503, p. 379] (1953) [vol. 12] 


§ 503. Trust for employees; effect of rule against perpetuities—A 
trust of personal property, created by an employer as part of a stock 
bonus plan, pension plan, disability or death benefit plan, or profit- 
sharing plan, for the exclusive benefit of some or all of his employees, 
to which contributions are made by such employer or employees, or 
both, for the purpose of distributing to such employees the earnings 
or the principal, or both earnings and principal, of the fund held in 
trust, shall not be deemed to be invalid as violating the rule against 
perpetuities or any rule against suspension of the power of alienation 
of title to property; but such a trust may continue for such time as 
may be necessary to accomplish the purposes for which it is created. 

(Derivation: 45 Del. Laws, ch. 224, § 1.) 


Florida 


| Laws of Florida (1955), vol. 1, pt. 1, ch. 29733, pp. 256-258 | 


AN ACT To amend Section 642.04 (2) Florida Statutes, relating to Group Acci- 
dent and Sickness Insurance; defining such Insurance and Bstablishing Re- 
quirements for its Issuance in this State providing for effective date 


Section 1. Subsection (2) of Section 642.04 Florida Statutes, is 
amended to read : 

(2) (a) Group accident and sickness insurance is hereby declared 
to be that form of accident and sickness insurance covering groups 
of persons as hereinafter defined under a master group policy issued 
upon the following basis: 

(b) Under a policy issued to an employer, or to the trustees of a 
fund established by an employer, which employer or trustees shall 
be deemed the policyholder, insuring at least fifteen employees of the 
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employer for the benefit. of persons other than the employer. The 
term “employees” as used herein may include (1) retired employees, 

(2) the individual proprietor or partners if the employer is a pro- 
prietor or partnership, and (3) elected or appointed officials if the 
policy is issued to insure employees of a public body. The policy 
may provide for insuring the employees of one or more subsidiary 
or affiliated corporations, ‘proprietors and partnerships if the business 
of the employer and such subsidiary or affiliated corporations, pro- 
prietors and partnerships are under common control. 

(c) Under a policy issued to an association, including a labor 
union, which association shall have a constitution and bylaws and 
not less than twenty-five members and which has been organized and 
has been maintained in good faith for a period of two years for pur- 
poses other than that of obtaining insurance, or to the trustees of a 
fund established by such an association, which association or trustees 
shall be deemed the policyholder, insuring at least fifteen members 
of the association for the benefit of persons other than the officers of 
the association, the association or trustees. 

+ * * * * * * 


(e) No such policy of insurance as defined in subsection (2) (b) 
above may be issued to any employer, as enumerated therein, unless 
all employees of such employer, or all of any class or classes thereof, 
determined by conditions pertaining to their employment, but not 
determined so as to exclude those in the more hazardous employments 
solely because of their hazardous employment, are declared eligible 
and acceptable to the company at the time of issuance of the policy, 
and unless sixty percent of the eligible employees are so insured. 

(f) No such policy of insurance as defined in subsection (2) (c) 
above may be issued to any such association, unless all members of 
such association or all of any class or classes thereof, are declared 
eligible and acceptable to the company at the time of issuance of the 
policy, and unless sixty percent of the eligible members are so insured. 

(g) Any such policy of insurance as defined in subsections (2) (b) 
and (2) (c) above may insure spouse and/or dependent children with 
or without the employee or member being insured. 


* * ok K * * * 


| Laws of Florida (1955), vol. 1, pt. 1, ch. 29949, pp. 954-955 | 
AN ACT To provide that employees benefit trusts and trusts for self-employed 


individuals and others shall not be subject to the rule against perpetuities or 
suspension of the power of alienation of title 


Srcorton 1. 7'rust for Employees.—A trust created by an employer 
as oer of a stock bonus plan, pension plan, disability or death benefit 
plan, or profit-sharing plan, for the exclusive benefit of some or all 
of his delagshongsie to which contributions are made by such employer 
or employees, or both for ral pod ot of distributing to such employees 
the earnings or the principal, or both earnings and principal, of the 
fund so held in trust, shall not be deemed to be invalid as violating 
any existing law against perpetuities or suspension of the power of 
alienation of title to property ; but such a trust may continue for such 


time as may be necessary to acomplish the purposes for which it may 
be created. * * * 
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Georgia 
| Ga. Code Ann. (1954) 85-707, p. 815] 


85-707. (3678) Perpetuities ; exceptions.— 

(b) A trust heretofore or hereafter created by an employer pursuant 
to a pension plan, stock bonus plan, profit-sharing plan, or death 
or disability benefit plan for the exclusive benefit of some or all of 
the employees of such employer, to which contributions are made by 
the employer or employees, or both employer and employees, for the 
purpose of providing benefits for such employees or their beneficiaries 
shall not be deemed invalid as violative of subsection (a) hereof; and 
such trust may continue for such length of time as may be necessary 
to accomplish the purposes for which it was created. The income 
arising from any property held in such trust may be permitted to 
accumulate for such le ngth of time as may be permitted by the in- 
strument creating the tr ust, or, if no time is so specified for such time 
as the trustee or trustees may deem necessary to accomplish the pur- 
poses of the trust. (Acts 1953, pp. 42, 43.) 

(Editorial note—Paragraph (b) was added by the act of 1953. 


Idaho 
| Idaho Code, 63-3021 f. (1948), p. 563 


f. A trust created by an employer as part of a stock bonus, pension, 
or profit-sharing plan for the exclusive benefit of some or all of his 
employees, to which contributions are made by such employer, or 
employees, or both, for the purpose of distribution to such employees 
the earnings and principal of the fund accumulated by the trust in 
accordance with such plan, shall not be taxable under this section, 
but the amount actually distributed or made available to any dis- 
tributee shall be taxable to him in the year in which so distributed 
or made available to the extent that it exceeds the amount paid in by 
him. Such distributees shall for the purpose of the tax be allowed 
as credits against net income such part of the amount so distributed 


or made available as represents the items specified in subdivision b4 
of section 63-3013. 


Illinois 


[| Smith-Hurd Illinois Ann. Stats., ch. 73, § 978, p. 512] 

§ 979. Group accident and health insurance.—(1) Group accident 
and health insurance is hereby declared to be that form of accident 
and health insurance covering not less than twenty-five employees, 
or members, written under a master policy issued to any governmental 
corporation, unit, agency, or department thereof, or to any corporation, 
co-partnership, indiv idual employer, or to any association upon appli- 

cation of an executive officer or trustee of such association havi ing a 
constitution or by-laws and formed in good faith for purposes other 
than that of obtaining insurance, where officers, members, employees, 


or classes or department thereof, may be insured for their individual 
benefit. 
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(2) Any insurance company authorized to write accident and health 
insurance in this State shall have power to issue group accident and 
health policies. No policy of group accident and health insurance 
may be issued or delivered in this State unless a copy of the form 
thereof shall have been filed with the department and approved by 
it in accordance with section 355, and it contains in substance those 
provisions contained in section 357 as may be applicable to group 
accident and health insurance and the following provisions: 

(a) A provision that the policy, the application of the employer, or 
executive oflicer or trustee of any association, and the individual appli- 

cations, if any, of the employees or members insured vhall constitute 
iis entire contract between the parties, and that all stetements made 
by the employer, or the executive officer or trustee, or by the individual 
employees or members shall (in the absence of fraud), be deemed rep- 
resentations and not warranties, and that no such statement shall be 
used in defense to a claim under the policy, unless it is contained in a 
written application. 

(b) A provision vo at the insurer will issue to the employer, or to 
the executive officer or trustee of the association, for delivery to the 
employee or member, whi is insured under such policy, an individual 
certificate setting forth a statement as to the insurance protection to 
which he is entitled and to whom payable. 

(c) A provision that to the group or class thereof originally insured 
shall be added from time to time all new employees of the employer 
or members of the association eligible to and applying for insurance 
in such group or class. 

* x * aK eo * * 


| Smith-Hurd Ann. Stats. ch. 48, $§ 39t and 39u, pp. 25-51] 


§$ 39t. Perpetuities—Trust created as exempt from rule of law 
against A trust created by an employer as part of a stock bonus, 
pension, disability, death benefits, or profit-sharing plan for the benefit 
of some or all of his employes, to which contributions are made by 
the employer or employes or both, for the purpose of distributing to 
the employes the earnings or the principal or both earnings and prin- 
cipal of the fund held in trust, may continue in perpetuity or for 
such time as may be necessary to accomplish the purpose for which 
it is created, and shall not be invalid as violating any rule of law 
against ee or suspension of the power of alienation of the 
title to property. 1945, July 17, Laws 1945, p. 761, § 1. 

$39u. Retroactive operation.—No rule of law against perpetuities 
or suspension of the power of alienation of the title to property shall 
operate to invalidate any trust heretofore created or attempted to be 
created by an employer as part of a stock bonus, pension, disability, 
death benefit, or profit sharing plan for the benefit of some or all of 
his employes to which contributions are made by the employer or 
employes or both, for the purpose of distributing to the employes 
earnings or principal or both earnings and prince ipal of the fund held 
in trust, unless the trust is terminated by a court of competent juris- 
diction in a suit instituted within three years after the effective date 
of this Act. 
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Indiana 
{ Acts 1953, Indiana, ch. 15, § 169.10] 


Group AccipENT AND Sickness InNsurance.—No policy of group 
accident and sickness insurance shall be delivered or issued for delivery 
to any person in this State unless it conforms to the definitions, limita- 
tions, requirements, and standards in this section prescribed : 

(A) QUALIFICATION OF GROUPS 

(1) Single Employer Groups—aA policy may be issued to an em 
ployer, or to the trustee(s) of a fund established by an employer, 
which employer or trustee(s) shall be deemed the policyholder, to 
insure not less than ten employees of the employer for the benefit 
of persons other than the employer. The policy may provide that 
the term “employees” shall include the employees of one or more 
subsidiary corporations, and the employees, individual proprietors, 
and partners of one or more affiliated corporations, proprietors, or 
partnerships if the business of the employer and of such affiliated 
corporations, proprietors, or partnerships is under common contro] 
through stock ownership, contract or otherwise. The policy may pro- 
vide that the term “employees” shall include retired employees and 
the individual proprietor or partners if the employer is an individual 
proprietor or a partnership. No director of a corporate employer 
shall be eligible for insurance under the policy unless such person is 
otherwise eligible as a bona fi:de employee of the corporation by per- 
forming services other than the usual duties of a director. No individ- 
ual proprietor or partner shall be eligible for insurance under the 
policy unless he is actively engaged in and devotes a substantial part 
of his time to the conduct of the business of the proprietor or partner- 
ship. A policy issued to insure the employees of a public body may 
provide that the term “employees” shall include elected or appointed 
officials. 

(2) Qualified Association Groups and Labor Unions—A _ policy 
may be issued to an association of employers in the same industry, 
or to an association of persons of the same profession or occupation, 
or to a labor union, provided (a) such association or union has a con- 
stitution and bylaws and was organized and is being maintained in 
good faith for purposes other than that of obtaining insurance; (b) at 
least twenty-five members, employees, or employees of members of the 
association are insured for the benefit of persons other than the asso- 
ciation or union or its officers or trustees, as such. 

(3) Qualified Trusteed Groups—A policy may be issued to the 
trustee(s) of a fund established in this state by two or more employers 
in the same industry, provided a majority of the employees to be in- 
sured are located within this state, or to the trustee(s) of a fund estab- 
lished by one or more labor unions, or by one or more employers in the 
same industry and one or more labor unions, which trustee(s) shall 
be deemed the policyholder, to insure not less than twenty-five em- 
ployees of the employers or members of the union or unions for the 
benefit of persons other than the employers or the union or unions. 
The policy may provide that the term “employees” shall include re- 
tired employers, and the individual proprietor or partners if an em- 
ployer is an individual proprietor or a partnership. No director of 
a corporate employer shall be eligible for insurance under the policy 
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unless such person is otherwise eligible as a bona fide employee of 
the corporation by performing services other than the usual duties of 
a director. No individual proprietor or partner shall be eligible for 
insurance under the policy unless he is actively engaged in and devotes 
a substantial part of his time to the conduct of the business of the 
proprietor or partnership. The policy may provide that the term 
“employees” shall inelude the trustee(s) or his employees, or both, 
if their duties are principally connected with such trusteeship. 

* * * * * * * 


Sec. 169.11. Francutse ACCIDENT AND SICKNEssS INsURANCE— * * * 


(A) QUALIFIED GROUPS. 
(1) Five or more employees of any employer, inclusive of any 
Reve srmmental division, department or agency. 

2) Ten or more members of any trade, occupational, or profes- 
sional association or of a labor union, or of any other association or 
croup which has had an active existence for at least 2 years and which 
has a constitution or bylaws and was formed in good faith for pur- 
poses other than that of obtaining insurance. 

* * * * * * * 


(B) Nature OF INSURANCE COVERAGE.—The insurance policies is- 
sued to members of a qualified group shall be written on identical in- 
dividual policy forms or form, varying only as to amounts and kinds 
of coverage applied for by such persons, and such policy form or forms 
shall otherwise fulfill the requirements of sections 169.2 to 169.9, in- 
clusive, of this act. The premiums for such policies may be paid to the 
insurer periodically by the employer, with or without payroll deduc- 
tion, or by the association for its members, or by some designated 
person acting on behalf of such employer or association. 


[Acts 1953, Indiana, ch. 253, p. 918] 


AN ACT To amend section 1 and the title of an act entitled “An Act concerning 
the validity, duration and effectiveness of certain trusts created by an em- 
ployer as part of a stock bonus plan, pension plan, disability or death benefit 
plan or profit-sharing plan for employees; and to permit the accumulation of 
income arising from such trusts,” approved March 8, 1949 


SecTion 1. Section 1 of the above entitled act is amended to read as 
follows: Sec. 1 (1) A trust created by an employer as part of a stock 
bonus, pension, disability, death benefit or profit sharing plan for the 
benefit of some or all of his employees, to which contributions are made 
by the employer or employees, or both, for the purpose of distributing 
to the employees the earnings or principal, or both earnings and prin- 
cipal, of the fund held in trust; or 

(2) A retirement fund or "trust which at any time is tax ex- 
empt under the provisions of the United States Internal Revenue 
Code as amended from time to time, and to which contributions are 
made by self-employed persons or qualified individuals for the pur- 
pose of providing pensions or other benefits for themselves or their 
beneficiaries, may continue in perpetuity or for such time as may be 
necessary to accomplish the purpose for which such trust is created 
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and shall not be invalid as violating any law against perpetuities or 
suspension of the power of alienation of the title to property. 

Sec. 2. That the title to the above entitled act be amended to read as 
follows: “An Act concerning the validity, duration and effectiveness 
of certain trusts created by self-employed persons or other qualified 
persons or by an employer as part of a stock bonus plan, pension plan, 
disability or death benefit plan or profit sharing plan; ‘and to permit 
the accumulation arising from such trusts. 


% 1% * * * a * 
[ Ibid., ch. 255, § 1] 


AN ACT To exempt certain pension, profit-sharing, and stock bonus trusts, and the 
income thereof, from taxation, and declaring an emergency 


Section 1. Property held in trust for the purpose of maintaining a 
pension, stock bonus, or profit-sharing plan of an employer for the 
exclusive benefit of his employees or their beneficiaries, and the income 
of any such trust, whether such trust is presently in existence or may 
be created hereafter, shall be exempt from all taxes levied or imposed 
by the following act “An act concerning taxation and declaring an 
emergency,” approved February 28, 1933, the same being Chapter 81 
of the Acts of the 78th Session of the General Assembly of the State 
of Indiana, and commonly known as “Intangibles Tax Act,” as 
amended and supplemented; provided, however, that the foregoing 

exemption from taxation of any such trust shall continue only so long 
as the income thereof shall be exempt from Federal income taxes under 
the provisions of the Internal Revenue Code. 

Src. 2. Whereas an emergency exists for the immediate taking effect 
of this Act, the same shall be in force and effect from and after its 
passage. 


* a co * a ck = 
[Burns Indiana Statutes (1951), vol. 10, 51-112, p. 378] 


51-112. Accumulation of income——The income arising from any 
trust within the classification mentioned in the preceding section 
[amended above] may be permitted to accumulate in accordance with 
the terms of such trust for as long a time as may be necessary to accom- 
plish the purposes for which the same was created, notwithstanding 
any existing law or laws limiting the period during which trust in- 
come may be accumulated [1949, ch. 184, § 2, p. 602]. 

51-113. Preexisting trusts—V alidity.—No rule of law against per- 
petuities or suspension of the power of alienation of the title to prop- 
erty, or the accumulation of income, shall operate to invalidate any 
trust heretofore created or attempted to be created by an employer as 
part of a stock bonus, pension, disability, death benefit, or profit- 
sharing plan for the benefit of some or all of his employees, to which 
contributions are made by the employer or employees or both for the 
earnings and principal of the fund held in trust, unless the trust is 
terminated by a court of competent jurisdiction in a suit instituted 
within one [1] year after the effective date of this act | §§ 51-111-51- 
113]. [Acts 1949, ch. 184, § 3, p. 602.] 
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Iowa 


[ lowa Code, vol. 1, ch. 509.1] 


509.1. Form of policy.—No policy of group life, accident or health 
insurance shall be delivered in this state unless it conforms to one of 
wer following descriptions: 

policy issued to an employer, or to the trustees of a fund estab- 
lished by an employer, which employ er or trustee shall be deemed the 
policyholder, to insure employees of the employer for the benefit of 
persons other than the employer, subject to the following requirements: 

a. The employees eligible for insurance under the ‘policy shall be 
all of the employees of the employer, or all of any class or classes 
thereof determined by conditions pertaining to their employment. 
The policy may provide that the term ‘ ‘employees” shall include the 
employees of one or more subsidiary corporations, and the employees, 
individual proprietors, and partners of one or more affiliated corpora- 
tions, proprietors or partnerships if the business of the employer and 
of such affiliated corporations, proprietors or partnerships is under 
common control through stock ownership, contract, or otherwise. 
The policy may provide that the term “employees’ ’ shall include the 
individual proprietor or partners if the employer is an individual 
proprietor or a partnership. The policy may provide that the term 
“employees” shall include retired employees. 

b. The premium for the policy shall be paid by the policyholder, 
either wholly from the employer’s funds or funds contributed by him, 
or partly from such funds and partly from funds contributed by the 
insured employees. No policy may be issued on which the entire 
premium is to be derived from funds contributed by the insured em- 
ployees. A policy on which part of the premium is to be derived from 
funds cdateliated by the insured employees may be placed in force 
only if at least seventy-five percent of the then eligible employees, 
excluding any as to whom evidence of individual insurability is not 
satisfactory to the insurer, elect to make the required contributions. A 
policy on which no part of the premium is to be derived from funds 
contributed by the insured employees must insure all eligible em- 
ployees, or all except any as to whom evidence of individual insurability 
Is satisfactory to the insurer. 

The policy must cover at least twenty-five employees at date of 
Issue. 

d. The amounts of insurance under the policy must be based upon 
some plan precluding individual selection either by the employees or 
by the employer or trustees. No policy may be issued which provides 
insurance on any employee which together with any other insurance 
under any group life insurance polici ies issued to the employer or to 
the trustees of a fund established by the employer exceeds twenty 
thousand dollars, except that this limitation shall not apply to 
amounts of group insurance issued in connection with a pension plan 
which do not exceed the amount required at normal requirement date 
to provide the pension specified by the plan. 

(e) Group accident and health policies may include dependents 
of the employee. 


* * k Be * % * 
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5. A policy issued to the trustees of a fund established by two or 
more employers in the same industry or by two or more labor unions, 
which trustees shall be deemed the policyholder, to insure employees 
of the employers or members of the unions for the benefit of persons 
other than the employers or the unions, subject to the following re- 
quirements: 

a. The persons eligible for insurance shall be all of the employees 
of the employers or all of the members of the unions, or all of any 
class or classes thereof determined by conditions pertaining to their 
employment, or to membership in the unions, or both. The policy 
may provide that the term “employees” shall include the inidividual 
proprietor or partners if an employer is an individual proprietor or a 
partnership. The policy may provide that the term “employees” shall 
include the trustees or their employees, or both, if their duties are 
principally connected with such trusteeship. The policy may provide 
that the term “employees” shall include retired employees. 

c. The policy must cover at least one hundred persons at date of 
issue. 

d. The amounts of insurance under the policy must be based upon 
some plan precluding individual selection either by the insured per- 
sons or by the policyholder, employers, or unions. No policy may be 
issued which provides insurance on any person which, together with 
any other insurance under any group life insurance policies issued to 
the trustees, exceeds twenty thousand dollars, except that this limita- 
tion shall not apply to amounts of group insurance issued in connec- 
tion with a pension plan which do not exceed the amount required 
at tne retirement date to provide the pension specified by the plan. 

Accident and health policies may include dependents of the 
siikabedt 

(Par. 6 lists provisions for “any nonprofit industrial association.’’) 


Kentucky 


[Ky. Rev. Stats. 304.746, p. 2426 (1953) | 


304.746. Franchise plan disability insurance —(1) Disability insur- 
ance on a franchise plant is that issued to: 

(a) Five or more employes of a common employer; or 

(b) Ten or more members of any bona fide association or labor 
union, which association or union was formed and exists for purposes 
other than that of obtaining insurance, and under which such employes 
or members, with or without their dependents, are issues individual 
policies which may vary as to amounts and kinds of coverage as ap- 
plied for, under an arr angement whereby the premiums on the policies 
are to be paid to the insurer periodically by the employer, with or 
without payroll deductions, or by the association, or by some desig- 
nated employe or officer of the association acting on behalf of the em- 
ployer or association members. 

(2) The term “employes” includes also the employer’s officers, and 
the employer or partners if the employer is an individual or a partner- 
ship. 
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( (3) (aives rules for rates, benefits, procedures, etc.) (19% > &- 21, 
~ 1.) 
. 


* tk x ok ok oe x 
[Ibid. 304.760, p. 2427] 


304.760. Group disability insurance defined—Group disability in- 
surance is that form of disability insurance covering groups of em- 
ployes, members, or employes of members, with or without one or more 
members of their families or one or more dependents, provided by a 
master policy issued to: 

(a) An employer, or a trustee appointed by an employer ; 

(b) An association, including a labor union, formed for purposes 
other than obtaining such insurance; 

(c) Trustees of a fund established by two or more employers or 
labor unions or by one or more employers and one or more labor 
unions; or 


* es oe * * x * 
[Ibid. 304.761, p. 2427] 


304.761. “E’'mployes,” “employer” defined.—The term “employes,” 
as used in KRS 304.760 to 304.779, shall be deemed to include employes 
of a single employer, the compensated officers, managers, and employes 
of the employer and of subsidiary or affiliated corporations of a cor- 
poration employer, and the individual proprietors, partners, and em- 
ployes of individuals and firms of which the business is under common 
control through stock ownership, contract, or otherwise. The policy 
may provide that the term “employes” shall include the individual 
proprietor or partners if the employer is an individual proprietor or 
a partnership. The term “employes,” as used in KRS 304.760 to 
304.779, shall be deemed to include retired employes. The term “em- 
ployer,” as used in KRS 304.760 to 304.779, shall be deemed to include 
any municipal corporation or governmental unit, agency, or depart- 
ment thereof as well as private individuals, firms, corporations and 
other persons. (1950, ¢. 21, §$ 1.) 

ca * * * ~ * & 


(Ibid. 304.765, p. 2427] 


304.765. Blanket disability insurance——Any policy or contract of 
disability insurance which conforms with the description and complies 
with the requirements contained in one of the following eight items 
shall be deemed a blanket disability insurance policy: 

* x * * * * ® 


(d) A policy issued to an employer, who shall be deemed the policy- 
holder, covering any group of employes defined by reference to ex- 
ceptional hazards incident to such employment, insuring such em- 
ployes against death or bodily injury resulting while, or from, being 
exposed to such exceptional hazards. 

(Standard provisions and regulations follow in §§ 304.767-304.771, 
304.775, 304.778 and 304.779.) 
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Louésiana 


| Louisiana Rev. Stats., 1950, ch, 1, 22: 215, p. 65] 


9 -<- 


Group, family group, blanket and franchise health and accident 
msurance.— 


* * * Pa % * * 


(a) The policy shall be issued to an employer or association, or 
trustees of a fund established by an employer or association, who shall 
be deemed the policyholder, covering with or without their depend- 
ents or family members not less than ten employees of such employer, 
nor less than twenty-five members or employees of members of such 
association, for the benefit of persons other than the employer, or the 
association its officers or trustees, upon some plan which will preclude 
individual selection. The premium may be paid by the employer or 
association, by the employees or members, or by the two parties jointly. 
If the entire premium is not paid by the employer or association, the 
group shall comprise not less than fifty per cent of all employees or 
members, or not less than fifty per cent of the class or classes of em- 
ployees or members eligible. ft the policy is issued to any employer, 
any class or classes of employees eligible for coverage must be deter- 
mined by conditions pertaining to their employment or age. No such 
policy may be issued to an association unless such association has a 
constitution and bylaws and has been organized and is maintained in 
good faith for purposes other than those of obtaining insurance. The 
insurer shall issue to the employer or association for delivery to each 
employee or member insured under such group policy, an individual 
certificate containing a statement as to the insurance protection to 
which he is entitled and to whom payable. The policy may be issued 
to the trustees of a fund established by two or more employers in the 
same industry or by one or more labor unions, or by one or more em- 
ployers.and one or more labor unions, which trustees shall be deemed 
the policyholder, to insure with or without their dependents or family 
members, employees or the employers or members of the unions for the 
benefit of persons other than the employers or the unions. 

(b) The benefits payable under any policy or contract of group 
health and accident insurance shall be payable to the employee or 
members or to some beneficiary or beneficiaries designated by him, 
other than the employer, but if there is no designated henefici: ry as to 
all or any part of the insurance at the death of the employee or mem- 
ber, then the amount of insurance payable for which there is no desig- 
nated: benefici: ry shall be payable to the estate of the employee or 
member, except that the insurer may in such case, at its option, pay 
such insurance to any one or more of the following surviving relatives 
of the employee or member; wife, husband, mother, father, child, or 
children, brbthvers or sisters; and except that payment of benefits for 


expenses incurred on account of hospitalization or medical or sur- 
gical aid, may be made by the insurer to the hospital or other person or 
persons furnishing such aid. Payment so made shall discharge the 
insurer’s obligations with respect to the amount of insurance so paid. 

(c) Any policy or contract of group health and accident insurance 
may provide for readjustment of the rate of premium based on the 
experience thereunder at the end of the first year or of any subsequent 
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year of insurance thereunder, and such readjustment may be made 
retroactive only for such policy year. Any refund under any plan for 
readjustment of the rate of premium based on the experience under 
group policies hereafter issued and any dividend paid under such 
policies may be used to reduce the employer’s share of the cost of the 
coverage, except that if the aggregate refunds or dividends under such 
group policy and any other. group policy or contract issued to the 
policyholder exceed the aggregate contributions of the employer to- 
ward the cost of the coverages, such excess shall be applied by the 
policyholder for the sole benefit of insured employees. 
* * * * * * * 


3) Blanket health and accident insurance is any policy covering 
2a ial groups of persons as enumerated in one of the following para- 
graphs (a) through (f) : 


* * ES * * * * 


(b) Under a policy issued to an employer, who shall be deemed the 
policyholder, covering any group of employees defined by reference 
to exceptional hazards inc ident to such employment. 

* * Pe * * % * 

(4) Franchise health and accident insurance is that issued to five 
yr more employees of a common employer or to ten or more members 
or employees of members of any trade or professional association or 
ot a labor union or of any other association having had an active 
existence for at least two years where such association or union has 
a constitution or bylaws and is formed in good faith for purposes 
other than that of obtaining insurance; where such persons, with or 
without their dependents, are issued the same form of an individual 
policy varying only as to amounts and kinds of coverage applied for 
by such persons, under an arrangement whereb the. premiums on 

uch policies may be paid to the insurer periodic my by the employer, 


wil 1 or without payroll deductions, or by the association for its mem- 
ers, or by some designated person acting on behalf of such employer 
Or assoc lation. 


An insurer may charge different rates, provide different benefits, 
r employ different underwriting procedure for individuals insured 
lor a franchise plan, if such rates, benefits, or procedures as used 
co not discriminate as between franchise plans, and do not discrim- 
nate unfairly as between individuals insured under franchise plans 
individuals otherwise insured under similar polices. 

The term “employees” as used in this Section shall be deemed 
‘ude, for the purposes of insurance hereunder, as employees of 
isin lee ‘mployer, the offic ‘ers, managers, and employees of the employer 
nd of subsidiary or afliliated corporations of a corporation employer, 
and the individual Pray ietors, partners, and employees of individuals 
and fir ms of w hich the business is controlled by the insured employer 
ugh stock ownership, contract or otherwise. The term “employer” 
; abl herein may be deemed to include any governmental corpora- 
unit, agency, or department thereof, or the proper officers, as 

uch, of any unincorporated governmental organization. 


* “k * se * * 
I). * * * Any refund under any plan for readjustment of the rate 
yremium based on the experience under group policies heretofore 
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or hereafter issued, and any dividend paid under such policies may 
be issued to reduce the employer’s share of the cost of the coverage, 
except that if the aggregate refunds or dividends under such group 
policy and any other group policy or contract issued to the policy- 
holder exceed the aggregate contributions of the employer toward 
the cost. of the coverages, such excess shall be applied by the policy- 
holder for the sole benefit of insured employees. 

(Source: Acts of 1948, No. 195, § 6.05) 

§ 216. Industrial health and accident insurance.—Any insurer au- 
thorized to write health and accident insurance in this state shall have 
power to issue industrial health and accident policies wherein the 
premium is payable weekly. Every such policy must have printed 
thereon the words “Industrial Policy” and must contain in Sabeticice 
those provisions in R. S. 22:213 as may be applicable. Insurers issu- 
ing policies under this section shall be subject to all the other appli- 
cable provisions of this Part. 

(Source; Acts 1948, No. 195 § 6.06.) 





[Ibid ch. 1, 47:185, p. 54] 


§ 185. Employees trusts —A trust created by an employer as a part 
of a stock bonus, pension, or profit-sharing plan for the exclusive 
benefit of some or all of his employees, to ews contributions are 
made by the employer, or employees, or both, for the purpose of dis- 
tributing to the employees the earnings and principal of the fund 
accumulated by the trust in accordance with such plan, shall not be 
taxable under R. S. 47: 181, but the amount actually distributed or 
made available to any distributee shall be taxable to him the year in 
which so distributed or made available to the extent that it exceeds 
the amounts paid in by him. 


Maine 
[ Rev. Stats. of Maine (1954), vol. 2, C 60] 


§ 120. Group accident and sickness insurance defined—(An act 
effective August 20, 1955, reduced the number of employees that a 
policy must cover (as a minimum) from 25 to 10.) II A, B, C. 

§ 121. Blanket accident and sickness insurance defined.—B. 

§ 122. Group or blanket accident and sickness insurance policy pro- 
visions.—C. 

§ 123. Policies under franchise plan.—A and B. 

§ 124. Application of § 117 ; rules and regulations.—All policy forms 
mentioned in sections 120 to 123, inclusive, shall be filed with and ap- 
proved or disapproved by the commissioner in accordance with the 
provisions of section 117. The commissioner may make reasonable 
rules and regulations necessary to effect the purpose of sections 116 to 
125, inclusive, and this authorization shall include the right to make 
the following requirements: (requirements listed). 


[ Revised Statutes of Maine (1954), vol. 4, C. 160] 


22. E'mployee trusts; effect by rule against perpetuities.—A trust 
of real or personal property, or real and personal property combined, 
created by an employer as part of a stock bonus, pension, disability, 
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death-benefit or profit-sharing plan for the benefit of some or all of 
his employees, to which contributions are made by the employer or 
employees, or both, for the purpose of distributing to the employees 
the earnings or the principal, or both earnings and principal, of the 
fund held in trust, may continue in perpetuity or for such time as may 
be necessary to accomplish the purpose for which it is created, and 
shall not be invalid as violating any rule of law against perpetuities 
or suspension of the power of alienation of the title to property. 

No rule of law against perpetuities or suspension of the power of 
alienation of the title to property shall operate to invalidate any trust 
created or attempted to be created, prior to August 20, 1951, by an 
employer as a part of a stock bonus, pension, disability, death-benefit 
or profit-sharing plan for the benefit of some or all of his employees 
to which contributions are made by the employer or employees, or 
both, for the purpose of distributing to the employees earnings or 
principal, or both earnings and principal, of the fund held in trust, 
unless the trust is terminated by a court of competent jurisdiction in 
a suit instituted within 3 years after August 20, 1951 (1951, ¢. 272. 
1953, c. 308, § 107). 


Maryland 
| Flack, Annotated Code of Maryland | 
(Sec. 150 (1) and (2), p. 2455, lists regulations as to necessity for 
approval of Insurance Commissioner for filing oe forms, includ- 


ing those for blanket or group accident or health insurance, but does 
not mention “employees” specifically. ) 





Massachusetts 


| Ann. Laws of Massachusetts, vol. 5—A, 1955 Supp. C. 181] 


§ 31. Credit Union Par. Retirement Association; Establish- 
ment, Membership, Contributions, ete. 
* * * * * * * 


[Ibid. C. 175, § 110] 


§ 110. Sections 108 and 109 not applicable to certain policies ; Gen- 
eral or Blanket Policy—Nothing in sections one hundred and eight 
and one hundred and nine shall be construed to apply to or affect or 
prohibit the issue of any general or blanket policy of insurance to (a) 
any employer, whether an individual, association, copartnership, or 
corporation, * * * or (g) any trade union, under which the officers, 
members or employees, or classes of departments thereof, *.* * are 
insured against loss or damage from disease or specified accidental 
bodily injuries or death caused by such injuries * * * the course of 
instruction or treatment, or otherwise, for a premium intended to cover 
the risks of all persons insured under such a policy. A policy on 
which the premiums are paid by the employer and the employees 
jointly, or by the employees, and the benefits of which are offered to 
all eligible employees, and insuring not less than seventy-five per cent 


84805—5 7—_—4 
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of such employees, or the members of an association of such employees 
if the members so insured constitute not less than seventy-five per cent 
of all eligible employees, shall be deemed a general or blanket policy 
within the meaning of this section. When the premium is to be paid 
by the trade union and:its members jointly, or by its members, and the 
benefits of the policy are offered to all members, not less than seventy- 

five percent of such members may be so insured. (Amended slightly 
in TE 1954, ch. 327, p. 221.) 

(1) The employer, whether an individual, corporation, co-partner- 
ship or association, or a municipal corporation or department thereof 
including a police or fire department, in case of such a general or 
blanket policy issued by a domestic mutual life or other domestic 
mutual company to such employer. * * * 

* * ok * * * * 


[ Ann. Laws of Massachusetts, vol, 6A, C. 203, § 3A] 


Certain Employer Trusts Exempted from Operation of Rule against 
Perpetuities or Suspension of Power of Alienation of Title to Prop- 
erty.—A trust created by an employer as part of a stock bonus, pen- 
sion, disability, death-benefit or profit-sharing plan for the benefit of 
some or all of his employees, to which contributions are made by the 
employer or employees, or both, for the purpose of distributing to 
the employees the earnings or the principal, or both earnings and 
principal, of the fund held in trust, may continue in perpetuity or for 
such time as may be necessary to ac complish the purpose for which 
it is created, and shall not be invalid as violating any law against 
perpetuities or suspension of the power of alienation of the title to 
property (1946, 277). 


Michigan 
| Mich. Stats. Ann., vol. 17, 24: 278 (1) and (2) ] 


(1) Group accident and health insurance; de Lda. 
(1) Group accident and/or health insurance is hereby dec lared to 
be that form of voluntary accident and/or health insurance covering 
not less than 25 employes or members, with or without their eligible 
dependents, written under a master policy issued to any governmental 
corporation, unit, agency, or department thereof, or to any corporation, 
copartnership, individual employer, or any association, upon applica- 
tion of any executive officer or trustee of such association having a con- 
stitution or by-laws, and formed in good faith for purposes ot her than 
that of obtaining insurance where officers, members, employes, or 
classes or departments thereof may be insured for their individual 
benefit. The benefits for such dependents shall not include indemni- 
ties for loss of time from any cause. 

Issuance; policy provisions.—(2) Any insurance company author- 
ized to write accident and/or health insurance in this state shall have 
the power to issue group accident and/or health insurance policies. 
No such group policy may be issued or delivered in this state unless 
a copy of the form shall have been filed with the department and ap- 
proved by it, in accordance with section 12 of this chapter, and con- 
tains, in substance, such of those provisions contained in sections 14 
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and 15 of this chapter as may be applicable to group accident and/or 
health insurance, and shall contain the following provisions : 

(a) A provision that the policy, application of the employer, or 
executive officer or trustee of any association, and the individual 
applications, if any, of the employes or members insured, shall con- 
stitute the entire contract between the parties, and that all statements 
made by the employer, or the executive officer or trustee, or by the in- 
dividual employes or members, shall, in the absence of fraud, be 
deemed representations and not warranties, and that no such statement 
shall be used in defense of a claim under the policy, unless it is con- 
tained in a written application. 

(b) A provision that the insurer will issue to the employer, or to 
the executive officer or trustee of the association, for alodae to the 
employe or member, who is insured under such policy, an individual 
certificate setting forth a statement as to the insurance protection to 
which he is entitled and to whom payable. 

(c) A provision that to the group or class thereof originally in- 
sured shall be added from time to time all new employes of the em- 
ployer, or members of the association eligible, to, and applying for 
insurance in such group or class, 

(d) A provision that the employe or member shall have free choice 
of doctor practicing legally in this state. And that the physician- 
patient relationship shall be maintained. 

* * * * * * * 

A pplication of act.—(5) Nothing in section 152 shall be construed 
to apply to group insurance covering accidental injuries or accidental 
death arising out of and in the course of employment written under 
a policy issued, to any governmental corporation, unit, agency, or 
department thereof, or to any corporation, copartnership, individual 
employer, or any association upon application of any executive officer, 
board, or trustee of such association having a constitution or by-laws, 
and formed in good faith for purposes other than that of obtaining 
insurance where officers, members, or employes thereof are insured for 
their individual benefit. 

* % * * * * 
| Mich. Stats. Ann., 1955 Supp., 26.82 (1) and (2), p. 223] 

§ 26.82 (1) Zrust of property created as part of plan for benefit of 
employees; exception to rule against per petuities—SECTION nA 
trust of [any kind of] property created by an employer as part of a 
stock bonus plan, pension plan, disability or death-benefit plan, or 
profit-sharing plan, for the exclusive benefit of some or all of his em- 
ployees, to which contributions are made by such employer or em- 
ployees, or both, for the purpose of distributing to such employees 
the earnings or the principal, or both earnings and principal, of the 
fund so held in trust, shall not be deemed to be invalid as violating 
the so-called rule against perpetuities, any other existing law against 
perpetuities, or any law restricting or limiting the duration of trusts; 
but such a trust may continue for such time as may be necessary to 
accomplish the purposes for which it was created. 

(/Tistory: As amended by Public Acts 1951, No. 61. eff. Sep ».) 
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(2) Same; income, valid acewmulation.—Serc. 2. The income aris- 
ing from any trust within the classifications mentioned in the pre- 

pe has section may be permitted to accumulate in accordance with 
es terms of such trust for as long a time as may be necessary to ac- 
complish the purposes for which the same was created, notwithstand- 
ing any existing law or laws limiting the period during which trust 
income may be accumulated. 


Minnesota 


| Minnesota Statutes (1953), pt. 1, 62.01, p. 610-611] 


Poticy ; Form, Approvau. * * * 

Subd. 6. Group Insurance——Group accident and health insurance 
is hereby declared to be that form of accident and health insurance 
covering not less than 10 employees or members, and which may in- 
clude the employee's or member's dependents, consisting of husband, 
wife, children, and actual dependents residing in the household, writ- 
ten under the master policy issued to any governmental corporation. 
unit, agency, or department thereof, or to any corporation, copartner- 
ship, individual, employer, or to any association having a constitu- 
tion or bylaws and formed in good faith for purposes other than that 
of obtaining insurance under the provisions of this chapter, where 
officers, members, employees, or classes or divisions thereof, may be 
insured for their individual benefit. 

Any insurance company authorized to write accident and health in- 
surance in this state shall have power to issue group accident and 
health policies. No policy or group accident and health insurance 
may be issued or delivered in this state unless the same has been 
approved by the commissioner in accordance with subdivisions 1, 2, 
3, 4, and 5. These forms shall contain the standard provisions "re- 
lating and applicable to health and accident insurance insofar as they 
may be applicable to group accident and health insurance, and also the 
following provisions: 

(1) A provision that the policy and the application of the em- 
ployer, or executive officer or trustee of any association, and the 
individual applications, if any, of the employees or members insured, 
shall constitute the entire contract between the parties, and that all 
statements made by the employer or any executive officer or trustee in 
behalf of the group to be insured, shall, in the absence of fraud, be 
deemed representatives and not warranties, and that no such state- 
ment shall be used in defense to a claim under the policy, unless it is 
contained in the written application ; 

(2) A provision that the insurer will issue a master policy to the 
employer, or to the executive officer or trustee of the association; and 
the insurer shall also issue to the employer or to the executive officer 
or trustee of the association, for delivery to the employee or member 
who is insured under the policy, an individual certificate setting forth 
a statement as to the insurance protection to which he is entitled and 
to whom payable, together with a statement as to when and where 
the master policy, or a copy thereof, may be seen for inspection by the 
individual insured ; this individual certificate may contain the names 
of, and insure the dependents of, the employee or member, as provided 
for herein. 
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(3) A provision that to the group or class thereof originally in- 
sured may be added, from time to time, all new employees of the 
employer or members of the association eligible to and applying for 
insurance in that group or class and cove red or to be covered by the 
master policy (provisions follow). 


* * * * * * * 
d V/ is ‘ is S ippr 


| General Laws of Mississippi, 1954, ch. 205, p. 219] 


\N ACT To exempt pension, disability, death-benefit and profit-sharing plans 
from any existing laws against perpetuities, restraints on alienation or suspen- 
sion of the power of alienation, or the accumulation of income 


Section 1. A trust of real or personal property, or real and personal 
property combined, created either heretofore or hereafter by an em- 
ployer as part of a pension plan, disability or death benefit plan, or 
tiie ah iring plan, for the exclusive benefit of some or all of his or its 
employees, to which contributions are made by such employer or em- 
ployees, or both, for the purpose of distributing to such employees the 
‘arnings and the principal of distributing to such employees the earn- 
ings and the pr incipal of such trust, shall not be deemed to be invalid 
as violating any existing laws against perpetuities, restraints on aliena- 
tion or suspension of the power of alienation, or the accumulation of 
income; but such a trust may continue for such time as may be necessary 
to accomplish the purposes for which it was created. 
No trust of real or personal property, or real and personal property 
combined created either heretofore or hereafter under a retirement 
plan for which provision has been made under the laws of the United 
States of America exempting such trust from federal income tax shall 
be deemed to be invalid as violating any existing laws against perpetu- 
ities, restraints on alienation or suspension of the power of alienation 
of title to property or the accumulation of income; but such a trust may 
continue for such time as may be necessary to accomplish the purposes 
for which it may be created, may be permitted to accumulate the in- 
come arising from the property held therein until such time as such 
income shall become distributable to the beneficiary or beneficiaries 
under the terms of the trust and may according to its terms be made 
irrevocable and the interests of its beneficiary or beneficiaries therein 
may be made nontr: ~— able by assignment or otherwise. 
Approved May 3, 1954. 


Vissouri 


| Vernon’s Ann. Missouri Statutes, Title 10, ch. 143, p. 96] 


143.140 Certain trusts exempted—amounts distributed shall be taxed, 
how—\. A trust created by an employer and employees as part of a 
stock bonus, pension or profit-sharing plan, for the exclusive benefit of 
employees, to which contributions are made by such employer, or em- 
ployees, or both, for the purpose of distributing to such employees, the 

earnings and principal of the fund accumulated by the trust in accord- 
ance with such plan, shall not be taxable under sections 143.010 or 143.- 
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030 to 143.080, but the amount actually distributed, or made available 
to any distributee shall be taxable to him in the year in ck so dis- 
tributed or made available, to the extent that it exceeds the total 
amount theretofore paid in by him. 

2. Such distributees shall, for the purpose of the tax, be allowed as 
credits against net income, such part of the amount so distributed 
or made available as represents the items of dividends and interest 
6 ified in section 148.120. 

. Nonresidents of this state who may be distributees of any such 
erie shall be exempt from any tax on amounts distributed or made 
available to them (LL. 1941 p. 690 § 11347A). 


* * * » * * * 
(Ibid. Title 31, ch. 456, p. 61] 


456.060. Trusts for benefit of employees—perpetuities—sus pension 
of power of alienation.—A trust of personal property, created as part 
of a stock bonus plan, a pension plan, disability or death benefit plan, 
or profit-sharing plan, for the exclusive benefit of employees, to which 
contributions are made by an employer or employees, or both, for the 
purpose of distributing to such employees the earnings or the princi- 
pal, or both earnings and principal of the fund so held in trust, shall 
not be deemed to be invalid as violating any existing laws against per- 
petuities or suspension of the power of alienation of title to property ; 
but such a trust may continue for such time as may be necessary to ac- 
complish the purposes for which it may be created (L. 1941 p. 716 
§ 3541-4 A). 

456.070. Trusts for benefit of employees—accumulation—The in- 
come arising from any personal property held in a trust created as part 
of a stock bonus plan, pension plan, disability or death benefit plan, or 
profit-sharing plan for the exclusive benefit of employees, to which 
contributions are made by an employer, or employees, or both, for the 
purpose of distributing in accordance with such plan to such employees 
the earnings or the principal or both earnings and principal of the 
trust fund, may be permitted to accumulate until the fund shall be suffi- 


cient, to accomplish the purposes of such plan (L. 1941 p. 716 
§ 3541-B). 


Nebraska 





[Rev. Stats of Nebraska, 1943, 1951 Cum. Supp. § 44-759—44-768 ] 


Provisions and regulations of Group sickness and accident insur- 
ance, including franchise and blanket policies for employees. 


New Hampshire 
{New Hampshire Rev. Stats. Ann. 1955, pp. 2944-48] 


415:18 Group or Blanket Policy Provisions—(Accident and 
health). 
415:19 Policies Under Franchise Plan. 











WELFARE AND PENSION FUNDS 43 


New Jersey 


[New Jersey Stats. Ann., Title 14, art. 2] 


14: 9-6. Trust funds for employees; creation; maintenance and ad- 
ministration.—Any corporation of this state, which has heretofore 
adopted, or may hereafter adopt, a plan for the payment to or for the 
benefit of the employees of the corporation or of any corporation a 
subsidiary thereof or affiliated therewith, of pensions during old age, 
Cisability or unemployment, or other similar aids for the relief or 
general welfare of any or all of such employes, in carrying out or 
effectuating any such plan, may create and maintain, or cause to be 
created and maintained, one or more seperate trust funds of the moneys, 
securities or other property now or hereafter contributed or held by 
any such corporation or by any corporation a subsidiary thereof or 
affiliated therewith for the puposes of any such plan. Any such trust 
fund may be held by any corporation adopting any such plan or be 
transferred to and administered by any trustee or trustees appointed 
by the corporation for that purpose. 

(Source. L. 1929, c. 5, § 1, p. 17.) 

14: 9-7. Continuation of trust; law against perpetuities inappli- 
cable.—The period for which any such trust may be created and main- 
tained may be as long as may be necessary, desirable or convenient 
for the full and complete administration of any such plan as the same 
may have been originally adopted or thereafter changed or modified, 
and no such trust or trust fund shall be in anywise be subject to or held 
to be in violation of any principle of law against perpetuities or re- 
straints on alienation or perpetual accumulations or trusts. 

(Source. L. 1929, e. 5, § 2, p. 17.) 





New Mi LICO 
|New Mexico Statutes Ann., 1953, 58-11-15, 58-11-18] 


08-11-15. Group sickness and accident insurance—(a) Group 
sickness and accident insurance is hereby declared to be that form of 
sickness and accident insurance covering groups of persons, with or 
without their dependents, and issued upon the following basis: 

(1) Under a policy issued to an employer, who shall be deemed the 
policyholder, insuring at least ten [10] employees of such employer, 
for the benefit of persons other than the employer. The term “em- 
ployees” as used herein shall be deemed to include the officers, man- 
agers, and employees of the employer, the partners, if the employer 
is a partnership, the officers, managers, and employees of subsidiary 
or affiliated corporations of a corporation employer, and the indi- 
vidual proprietors, partners, and employees of individuals and firms, 
the business of which is controlled by the insured employer through 
stock ownership, contract, or otherwise, the term “employer” as used 
herein may be deemed to include any municipal or governmental cor- 
poration, unit, agency or department thereof and the proper officers, 
as such, or any unincorporated municipality or department thereof, 
as well as private individuals, partnerships, and corporations. 

* * % * * * 
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(b) (1) A provision that the policy, the application of the policy- 
holder, if such application or copy thereof is attached to such policy, 
and the individual applications, if any, submitted in connection with 
such policy by the employees or members, shall constitute the entire 
contract between the parties, and that all statements, in the absence 
of fraud, made by any applicant or applicants shall be deemed repre- 
sentations and not warranties, and that no such statement shall avoid 
the insurance or reduce benefits thereunder unless contained in a 
written application for such insurance. 

(2) A provision that the insurance company will furnish to the 
policyholder, for delivery to each employee or member of the insured 
group, an individual certificate setting forth in summary form a state- 
ment of the essential features of the insurance coverage of such em- 
ployee or member and to whom benefits thereunder are payable. If 
dependents are included in the coverage, only one [1] certificate need 
be issued for each family unit. 

(3) A provision that to the group originally insured may be added 
from time to time eligible new employees or members or dependents, 
as the case may be, in accordance with the terms of the policy. 

(History: Laws 1953, ch. 166, § 15; 1941.) 

58-11-16. Blanket sickness and accident insurance.—(a) Blanket 
sickness and accident insurance is hereby declared to be that form of 
sickness and accident insurance covering special groups of not less 
than ten [10] persons as enumerated in one [1] of the following para- 
graphs (1) to (5) inclusive: 

* * * * * * * 


(2) Under a policy or contract issued to an employer, who shall be 
the policyholder, covering any group of employees defined by refer- 
ence to exceptional hazards incident to such employment. 

* * * * * * * 


58-11-17. Violation.—(a) Any person, partnership or corporation 
who or which wilfully delivers or issues for delivery in this state any 
such policy on a form which shall have been disapproved by the super- 
intendent, or wilfully violates any provision of this act [58-11-1 to 
58-11-18], or order of the superintendent made in accordance with 
this act, shall forfeit to the people of the state a sum not to exceed 
$100.00 for each such violation, which may be recovered by a civil 
action. The superintendent may revoke the license of an insurance 
company or agent for any such wilful violation. 

(/Tistory: Laws 1953, ch. 166, $17; 1941.) 


Ne w York 
Employee Welfare Funds 
CHAPTER 774 


An Act To amend the insurance law and the banking law, in relation to the regis- 
tration, examination, and supervision of employee welfare funds, making ap- 
propriations therefor and repealing subdivision three of section twenty-eight 
of the insurance law 


Became a law April 18, 1956, with the approval of the Governor. 
Effective as shown in § 6. 
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The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The insurance law is hereby amended by adding thereto 
a new article, to follow article three, to be article three—A, to read as 


follows: 
Articite ITI-A 


PMPLOYEE WELFARE FUNDS 
Section 
37. Declaration of policy. 
37-a. Definitions. 
37-b. Registration. 
37-c. Examinations; authorization and requirement. 
37-d. Examinations; conduct. 
37-e. Examinations; publication. 


37-f. Examinations; expenses. 

37-g. Annual statement to superintendent. 

37-h. Special statements to superintendent. 

37-i. Annual reports to employers and employees. 

37-j. Annual statements by insurance companies, service plans and corporate 
trustees and agents. 

37-k. Regulation under other laws. 

37-l. Compliance and enforcement. 

37-m. Injunctions. 

37-n. Construction. 

§ 37. Declaration of policy 


It is hereby declared to be the policy of the state that employee wel- 
fare funds are of great benefit to employees and their families and that 
their growth should be enc ouraged; that the establishment and man- 
agement of such funds vitally a ffect the well- being of millions of people 
and are in the public interest ; and that such funds should be supervised 
by the state to the extent necessary to protect the rights of employees 
and their families, without imposing burdens upon ‘such funds which 
might discourage their orderly growth and without duplicating the 
supervisory responsibiliti ies presently vested in any state agencies. 

§ 37-a. Definitions 


Employee welfare funds. The term “employee welfare funds,” 
as used in this article, shall mean any trust fund or other fund estab- 
lished or maintained jointly by one or more employers together with 
one or more labor organizations, whether directly or through trustees, 
to provide employee benefits, by the purchase of insurance or annuity 
contracts or otherwise, and to which is paid or contracted to be paid 
anything, other than income from investments of such fund, by or 
on behalf of any employer doing business in this state or for the bene- 
fit of any person or persons employed i in this state; provided, however, 
that such term, as used in this article, shall not include any such 
fund where its overall management is vested, alone or jointly with 
other trustees, in a corporate. trustee which is subject to supervision 
by the superintendent of banks of this state or any other state or is 
a member of the federal reserve system. 

2. Employee benefits. The term “employee benefits,” as used in 
this article, shall mean one or more benefits or services for employees 
or their families or dependents, or for both, including, but not limited 
to, medical, surgical, or hospital care or benefits, benefits in the event 
of sickness, accident, disability or death, benefits in the event of 
unemployment, or retirement benefits. 








ee —_ 


46 WELFARE AND PENSION FUNDS 


. Trustees. The term “trustee,” as used in this article, shall mean 
any person, firm, association, organization, joint stock company, or 
corporation, whether acting individually or jointly and whether 
designated by that name or any other, who or which is charged with 
or has the overall management of any employee welfare fund; r0- 
vided, however, such term shall not include a corporate trustee ah 
is subject to supervision by the superintendent of banks of this state 
or any other state or is a member of the federal reserve system and 
which acts merely as a depository of any such fund and performs no 
other function with respect thereto; nor shall such term include any 
insurer licensed under the laws of this state or authorized to do busi- 
ness herein when performing only those functions normally per- 
formed by insurers acting as such. 

§ 37-b. Registration 

The trustees of every employee welfare fund shall register such 
fund with the superintendent within three months after the effective 
date of this article, and the trustees of every employee welfare fund 
commencing to do business in this state after the effective date of 
this article shall register such fund with the superintendent within 
three months after so commencing. Such registration shall be in 
such form and shall contain such information relating to the organi- 
zation, operations, and affairs of such fund as may be prescribed by 
the superintendent. 
§ 37-c. Examinations; authorization and requirement 

1. The superintendent may examine into the affairs of any employee 
welfare fund as often as he deems it necessary, and he shall do so at 
le past once in every five years. 

. The trustees of every employee welfare fund shall be responsible 
for the maintenance of accurate records of its books and accounts in 
conformance with generally accepted accounting principles. 

§ 37-d. Examinations: conduct 

1. Whenever, pursuant to this article, the superintendent shall deter- 
mine to examine the affairs of any employee welfare fund he shall 
make an order indicating the scope of the examination and may ap- 
point as examiners one or more competent persons not employed by the 
trustees of such fund or interested in such fund. A copy of such order 
shall, upon demand and before the examination begins, be exhibited to 
the trustees of the employee welfare fund whose affairs are to be 
examined. Any examiner authorized by the superintendent shall have 
convenient access at all reasonable hours to the books, records, files, 
assets, securities, and other documents of such employee welfare fund, 
including those of any affiliated or subsidiary fund thereof, which are 
relevant to the examination, and shall have power to administer oaths 
and to examine under oath the trustees of such fund and their officers, 
agents, and employees and any other persons having custody or con- 
trol of such boks, records, files, assets, securities, or other documents, 
regi irding any matter relevant to the examination. 

The examiner or examiners in ch: arge of such examination shall 
ome a true report of every examination made by him, verified under 
oath, which shall comprise only facts appearing upon the books, 
records, or other documents of the trustees of such fund or as ascer- 
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tained from the sworn testimony of its trustees, or their officers, agents, 
or employees, or other persons examined concerning its affairs, and 
such conclusions and recommendations as may reasonably be war- 
rs anted from such facts. 
3. In connection with any such examination, the superintendent may 
appoint one or more competent persons as appraisers with authority 
to appraise any real property or any interest therein which, as secu- 
ity or otherwise, may constitute a part of the assets of any employee 
welfare fund. The report of such appraiser shall be a supplement to 
the report of the examiner or examiners in charge. 


a 37-e. Examinations; publication 


All reports of examinations and investigations, including any 
cd iy authenticated copy or copies thereof in “the possession of any 
employee welfare fund, shall be confidential communications, shall not 
be subject to subpoena and shall not be made public unless, in ‘the judg- 
ment of the superintendent, the ends of justice and the public ad- 
vantage will be subserved by the publication thereof, in which event 
he may publish a copy of any such report or any part thereof in such 
manner as he may deem proper. 

2. In any action or proceeding against the trustees of any employee 
welfare fund, or against their officers, agents, or employees, such 
report, or any part thereof, if published by the superintendent, shall 
be admissible in evidence and shall be presumptive evidence of the 
facts stated therein. 

The superintendent may assemble and file for public inspection 
suc ch information covering forms of trust indentures in use, commis- 
sion and fee schedules adopted by insurers and compensation paid to 
trustees of employee welfare funds and such other matters affecting 
the establishment and administration of such funds as, in his opinion, 
are in the public interest. 
< 37-f. Examinations; expenses 

The expenses of every examination of the affairs of any employee 
welfare fund, including any appraisal of real _property, made pur- 
suant to the authority conferred by any provision of this chapter, 
shall be borne and paid by the employee welfare fund so ex: amined, but 
the superintendent, w ith the approval of the comptroller, may in his 
discretion for good cause shown remit such charges. For any such 
examination by the superintendent or a deputy superintendent per- 
sonally, the charge made shall be only for necessary travelling ex- 
penses and other actual expenses. In all other cases the expenses of 
examination shall also include reimbursement for the compensation 
pi aid for the services of persons employed by the superintendent or by 
his authority to make such examination or appraisal. All charges, 
including necessary travelling and other actual expenses, as audited by 
the comptroller and paid on “his warrant in the usual manner by the 
comptroller to the person or persons making the examination or ap- 
praisal, shall be presented to the trustees of the employee welfare 
fund in the form of a copy of the itemized bill therefor as certified 

and approved by the superintendent or a deputy superintendent. 
U pon receiving such certified copy such trustees shall pay the amount 


thereof to the superintendent, to be paid by him into the state 
treasury. 








48 WELFARE AND PENSION FUNDS 


§ 37-g. Annual statement to superintendent 


The trustees of every employee welfare fund shall file in the office 
of the superintendent, annually on or before the first day of March, 
a statement, to be known as the annual statement of such fund, ex- 
ecuted in duplicate, verified by the oath of its trustee or, if there 
is more than one trustee, then by the oaths of at least two of such 
trustees, showing its condition on the thirty-first day of December 
then next preceding or on such other date in the year next preced- 
ing as the superintendent may approve. Such statement shall be 
in such form and contain such substantiation by vouchers and other- 
wise and such other information as the superintendent shall from 
time to time prescribe. The superintendent shall cause to be pre- 
pared and furnished to the trustees of every employee welfare fund 
required by law to report to him printed forms of the statements 
and schedules required by him. 
$ 37-h. Special statements to superintendent 

In addition to any other statements or reports required by this 
article, the superintendent may also address to the trustees of any 
employee welfare fund or to their officers, agents or employees any 
inquiry in relation to the transactions or condition of the fund or 
any matter connected therewith. Every person so addressed shall 
reply in writing to such inquiry promptly and truthfully, and such 
reply shall be verified, if required by the superintendent, by such in- 
dividual or individuals as he shall designate. 


gor 


§$ 37-i. Annual report to employers and employees 


The trustees of every employee welfare fund shall, annually, on or 
before the first day of March, file a report with the superintendent 
to be known as the annual report of such fund, verified by the oath 
of its trustee, or if there is more than one trustee, then by the oaths 
of at least two of such trustees, showing its condition on the thirty- 
first day of December then next preceding or on such other date in 
the year next preceding as the superintendent may approve. Such 
report shall be in such form and contain such matters as the super- 
intendent shall from time to time prescribe. Such anual report shall 
be kept on file with the superintendent and at the principal office 
report shall be in such form and contain such matters as the super- 
intendent shall deem appropriate and relevant, shall be made availa- 
ble by the superintendent or by the trustees, or both, for inspection 
by any employer contributing to such fund, by any labor organiza- 
tion which is a party to an agreement establishing such fund, or by 
any employee covered by such fund. In addition and to such extent 
that he deems it to be in the public interest, the superintendent. may 
require the trustees to mail such report, or such portions thereof as 
the superintendent shall deem appropriate and relevant, to employ- 
ees covered by the fund, to contributing employers or to any labor 
organization which is a party to an agreement est: ablishing such fund. 
or to any or all of such parties. 


$ 37—j]. Annual statements by insurance companies, service plans and 


emann trustees and agents 
Any insurance company, hospital, surgical or medical service plan 


providing benefits under an employee welfare fund as defined in this 
article and article two-A of the banking law, and any corporate trustee 
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or agent holding or administering all or any part of an employee 
welfare fund as so defined shall, within four months after the end 
of each policy or fiscal year, furnish to the trustees of the fund a state- 
ment of account setting forth such information as the trustees of the 


fund may need from it in order to comply with the requirements of 
such articles. 


< 37-k. Regulation under other laws 


Where the trustees of any employee welfare fund are subject to and 
comply with the requirements of any law of this state other than this 
article or law of any other state or of the United States with respect 
to registration, filing, examination, statements or reports, such require- 
ments of this article may be waiv ed by the superintendent with respect 
to any such fund or trustees to the extent that they are included in 
such other laws. Application for such a waiver shall be made in writ- 
ing to the superintendent on such forms as he may require and any 
waiver issued by him hereunder shall be in writing and shall be filed in 
his office. The superintendent may, at any time, revoke any such 
waiver issued by him if, in his opinion, such other laws fail to accom- 
plish adequately the pur poses of this article. The action of the super- 
intendent pursuant to this section shall be subject to judicial review. 


$ ip 1. Compliance and enforcement 

. The trustees of every employee welfare fund shall be responsible 
ina 5 fiduei iary capacity for all money, property, or other assets received, 
managed or disbursed by them, or under their authority, on behalf of 
such fund. 

2. No trustee, employer or labor organization representing any em- 
ployees eligible for employee benefits under an employee welfare fund, 
and no officer, agent or employee of any such trustee, employer or 

labor organization shall receive, directly or indirectly, any payment, 
commission, loan, service or any other thing of value from any insur- 
ince company, insurance agent, insurance broker or any hospital, sur- 
vical or medical service plan, in connection with the solicitation, sale, 
-ervice or administration of a contract providing employee benefits for 
such fund, or receive any payment, commission, loan, service or any 
ther thing of value from such employee welfare fund, or which is 
charged against such fund either directly or indirectly, except that 
any such person may receive any employee benefits to which he is 
otherwise entitled, and any such trustee, or his officer, agent or em- 
ployee, may receive from such employee welfare fund reasonable com- 
pens: ition for necessary services and expenses rendered or incurred by 
him in connection with his official duties as such; provided, however, 
that nothing in this subdivision shall affect the payment of @y divi- 
dend or rate credit or other adjustment due under the terms of any 
insure ance or annuity contract. 

. No political contributions shall be made directly or indirectly by 

from any employee welfare fund. 

. The superintendent may impose a penalty of not to exceed twe nty- 
tive hunded dollars upon any trustee of any employee welfare fund 
subject to this article or upon his agent or employee, or may remove 
such trustee, agent or employee from office or employment, or both such 
penalty and removal, if after notice and a hearing he shall find that 
he has wilfully failed to ‘comply with the requirements of this article. 
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Any such action of the superintendent under this subdivision shal! 
be subject to judicial review. 

5. In any case where, after notice and a hearing, the superintendent 
finds that any employee welfare fund has been depleted by reason of 
any wrongful or negligent act or omission of a trustee or of any 
other person, he may transmit a copy of his findings to the attorney 
general, who may bring an action in the name of the people of the 
state, or intervene in an action brought by or on behalf of an employee, 
for the recovery of such fund for the benefit of the employees and 
such other persons as may have an interest in the fund. 

§ 37-m. Injunctions 

The superintendent may maintain and prosecute in the name of the 
people of the state an action against any trustee or any other person 
or persons subject to the provisions of this article, for the purpose of 
obtaining an injunction restraining such person or persons from doing 
any acts in violation of the provisions of this article. In such action 
if the court finds that a defendant is threatening or is likely to do any 
act or.acts in violation of this article, and that such violation will cause 
irreparable injury to the interests of the people of this state or the 
beneficiaries of the employee welfare fund involved, the court may 
grant an injunction restraining such violation. The court may, on 
motion and affidavits, grant a preliminary injunction ex parte and an 
interlocutory injunction, upon such terms as may be just; but the 
people of the state shall not be required to give security before the 
issuance of any such injunction. 


§ 37-n. Construction 

Nothing in this article shall be construed to relieve the trustees of 
any employee welfare fund from compliance with any other provision 
of this chapter or any other applicable laws of this state. 

§ 2. The banking law is hereby amended by adding thereto a new 
article, to follow article two, to be article two—a, to read as follows: 


Articte [I-A 


EMPLOYEE WELFARE FUNDS 
Section 
60. Declaration of policy. 
61. Definitions. 
32. Registration. 
63. Examinations; authorization and requirement. 
64. Examinations; publication. 
65. Examinations; expenses. 
66. Annual statement to superintendent. 
67. Special statements to superintendent. 
68. Annual reports to employers and employees. 
69. Annual statements by corporate trustees and agents, insurance companies 
and service plans. 
70. Regulation under other laws. 
71. Compliance and enforcement. 
72. Injunctions. 
73. Coustruction. 


§ 60. Declaration of policy 

It is hereby declared to be the policy of the state that employee 
welfare funds are of great benefit to employees and their families and 
tha: their growth should be encouraged; that the establishment and 
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management of such funds vitally affect the well-being of millions of 
peeople and are in the public interest; and that such funds should be 
supervised by the state to the extent necessary to protect the rights 
of employees and their families, without imposing burdens upon such 
funds which might discourage their orderly growth and without duplhi- 
cating the supervisory responsibilities presently vested in any state 
agencies, 

$ 61. Definitions 

1. Employee welfare funds. The term “employee welfare fund”, as 
used in this article, shall mean any trust fund or other fund established 
or maintained by or on behalf of one or more employers together with 
one or more labor organizations to provide employee benefits, by the 
purchase of insurance or annuity contracts or otherwise, with the over- 
all management of such fund vested, alone or jointly with other 
trustees, in a corporate trustee which is subject to supervision by the 
superintendent of banks of this state or any other state or is a member 
of the federal reserve system, and to which fund is paid or contracted 
to be paid anything, other than income from investments of such fund, 
by or on behalf of any employer doing business in this state or for the 
benefit of any person or persons employed in this state. 

2. Employee benefits. The term “employee benefits”, as used in this 
article, shall mean one or more benefits or services for employees or 
their families or dependents, or for both, including, but not limited to, 
medical, surgical or hospital care or benefits, benefits in the event of 
sickness, accident, disability or death, benefits in the event of unem- 
ployment, or retirement benefits. 

3. Trustees. The term “trustee”, as used in this article, shall mean 
any person, firm, association, organization, joint stock company or 
corporation, whether acting individually or jointly and whether des- 
ignated by that name or any other, who or which is charged with or 
has the management of any employee welfare fund ; provided, however, 
such term shall not include a corporate trustee which is subject to 
supervision by the superintendent of banks of this state or any other 
state or is a member of the federal reserve system and which acts 
merely as a depository of any such fund and performs no other func- 
tion with respect thereto; nor shall such term include any insurer 
licensed under the laws of this state or authorized to do business 
herein when performing only those functions normally performed 
by insurers acting as such. 

4. Superintendent. The term “superintendent”, as used in this 
article, shall mean the superintendent of banks. 

§ 62. Registration 

The trustees of every employee welfare fund shall register such 
fund with the superintendent within three months after the effective 
date of this article, and the trustees of every employee welfare fund 
commencing to do business in this state after the effective date of this 
article shall register such fund with the superintendent within three 
months after socommencing. Such registration shall be in such form 
and shall contain such information relating to the organization, opera- 
tions and affairs of such fund as may be prescribed by the superin- 
tendent. 
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§ 63. Examinations; authorization and requirement 


i. The superintendent may examine into the affairs of any employee 
welfare fund as often as he deems it necessary, and he shall do so at 
least once in every five years. 

2. The trustees of every employee welfare fund shall be responsible 
for the maintenance of accurate records of its books and accounts in 
conformance with generally accepted accounting principles. 


ee Examinations; publication 


1. All reports of examinations and investigations, including any 
duly authenticated copy or copies thereof in the possession of any 
employee welfare fund, shall be confidential communications, shall not 
be subject to subpoena and shall not be made public unless, in the 
judgment of the superintendent, the ends of justice and the public 
advantage will be subserved by the publication thereof, in which event 
he may publish a copy of any such report or any part thereof in such 
manner as he may deem proper. 

2. In any action or proceeding against the trustees of any employee 
welfare fund, or against their officers, agents, or employees, such 
report, or any part thereof, if published by the superintendent, shall 
be admissible in evidence and shall be presumptive evidence of the 
fe ao stated therein. 

The superintendent may assemble and file for public inspection 
suc 3 information covering forms of trust indentures in use and com- 
pensation paid to trustees of employee welfare funds and such other 
matters affecting the establishment and administration of such funds 
as, in his opinion, are in the public interest. 
$65, Examinations; expenses 

The expenses of every examination of the affairs of any employee 
welfare fund, including any appraisal of real property, made pursuant 
to the authority conferred by any provision of this chapter, shall be 
borne and paid by the employee welfare fund so examined, but the 
superintendent, with the approval of the comptroller, may in his dis- 
cretion for good cause shown remit such charges. For any such ex- 
amination by the superintendent or a deputy superintendent person- 
ally, the charge made shall be only for necessary travelling expenses 
and other actual expenses. In all other cases the expenses of examina- 
tion shall also include reimbursement for the compensation paid for 
the services of persons e mployed by the superintendent or by his au- 
thority to make such examination or appraisal. All charges, includ 
ing necessary trave ling and other actual expenses, as audited by the 
comprtoller and paid on his warrant in the usual manner by the 
comptrolle r to the person or persons making the examination or ap 
praisal, shall be presented to the trustees of the employee welfare 
fund in the form of a copy of the itemized bill therefor as certified and 
approved by the superintendent or a deputy superintendent. Upon 
receiving such certified copy such trustees shall pay the amount thereof 
to the superintendent, to be paid by him into the state treasury. 


$66. Annual statement to superintendent 

The trustees of every employee welfare fund shall file in the office of 
the superintendent, annually on or before the first day of March, a 
statement, to be known as the annual statement of such fund, executed 
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in duplicate, verified by the oath of its trustee or, if there is more than 
one trustee, then by the oaths of at least two of such trustees, showing 
its condition on the thirty-first day of December then next preceding 

or on such other date in the year next preceding as the superintendent 
may approve. Such statement shall be in such form and contain such 
substantiation by vouchers and otherwise and such other information 
as the superintendent shall from time to time prescribe. The superin- 
tendent shall cause to be prepared and.furnished to the trustees of 
every employee welfare fund required by law to report to him printed 
forms of the statements and schedules required by him. 


$ 67. Special statements to superintendent 


In addition to any other statements or reports required by this 
article, the superintendent may also address to the trustees of any 
employee welfare fund or to their officers, agents or employees any 
inquiry in relation to the transactions or condition of the fund or any 
matter connected therewith. Every person so addressed shall reply 
in writing to such inquiry promptly and truthfully, and such reply 
shall be verified, if required by the superintendent, by such individual 
or individuals as he shall designate. 


§$ 68. Annual reports to employers and employees 


The trustees of every employee welfare fund shall, annually, on or 
before the first day of March, file a report with the superintendent. to 
be known as the annual report of such fund, verified by the oath of 
its trustee, or if there is more than one trustee, then by the oaths of 
at least two of such trustees, showing its conditions on the thirty-first 
day of December then next preceding or on such other date in the 
year next preceding as the superintendent may approve. Such report 
shall be in such form and contain such matters as the superintendent 
shall from time to time prescribe. Such annual report shall be kept 
on file with the superintendent and at the principal office of the trus- 
tees and such report, or such portion thereof as the superintendent 
shall deem appropriate and relevant, shall be made available by the 
superintendent or by the trustees, or both, for inspection by any em- 
ployer contributing to such fund, by any labor organization which is 
a party to an agr eement establishing such fund, or by any employee 
covered by suc h fund. In addition and to such extent that he deems 
it to be in the public interest, the superintendent may require the trus- 
tees to mail such report, or such portions thereof as the superintendent 
shall deem appropriate and relevant, to employees covered by the 
fund, to contributing employers or to any labor organization which is 
a party to an agreement establishing such fund, or to any or all of 
such parties. 


§ 69. Annual statements by corporate trustees and agents, insurance 
companies and service plans 

Any corporate trustee or agent holding or administering all or any 
part of an employee welfare fund as defined in this article and article 
three—A of the insurance law, and any insurance company or hospital, 
surgical or medical service plan providing benefits under an employee 
welfare fund as to defined shall, within four months after the end of 
each policy or fiscal year, furnish to the trustees of the fund a state- 
ment of account setting forth such information as the trustees of the 
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fund may need from it in order to comply with the requirements of 
such articles. 
§ 70. Regulation under other laws 

Where the trustees of any employee welfare fund are subject to and 
comply with the requirements of any law of this state other than this 
article or law of any other state or of the United States with respect 
to registration, filing, examination, statements or reports, such require- 
ments of this article 1 may be waived by the superintendent with respect 
to any such fund or trustees to the extent that they are included in 
such other laws. Application for such a waiver shall be made in writ- 
ing to the superintendent on such forms as he may require and any 
waiver issued by him hereunder shall be in writing and shall be filed 
in his office. The superintendent may, at any time, revoke any such 
waiver issued by him if, in his opinion, such other laws fail to ac- 
complish adequately the purposes of this article. The action of the 
superintendent pursuant to this section shall be subject to judicial 
review. 
ae Compliance and enforcement 

. The trustees of every employee welfare fund shall be responsible 
ina a fidine’ iary capacity for all money, property, or other assets received, 
managed or disbursed by them, or under their author ity, on behalf of 
such fund. 

No trustee, employer or labor organization representing any 
employees eligible for employee benefits under an employee welfare 
fund, and no officer, agent or employee of any such trustee, employer 
or labor organization “shall receive, directly or indirectly, any pay- 
ment, commission, loan, service or any other thing of value from any 
insurance company, insurance agent, insurance br oker or any hospital, 
surgical or medical service plan, in connection with the solicitation, 
sale, service, or administration of a contract providing employee 
benefits for such fund, or receive any payment, commission, loan, 
service or any other thing of value from such employee welfare fund, 

r which is charged against such fund either directly or indirectly, 
oats that any such person may receive any employee benefits to 
which he is otherwise entitled, and any such trustee. or his officer, 
agent or employee, may receive from such employee welfare fund 
reasonable compensation for necessary services and expenses rendered 
or incurred by him in connection with his official duties as such; pro- 
vided, however, that nothing in this subdivision shall affect the pay- 
ment of any dividend or rate credit or other adjustment due under the 
terms of any insurance or annuity contract. 

No political contributions shall be made directly or indirectly by 
or eo any employee welfare fund. 

. The superintendent may impose a penalty of not to exceed 
tw oe five hundred dollars upon any trustee of any employee welfare 
fund subject to this article or upon his agent or employee, or may 
remove such trustee, agent or employee from office or employment, or 
both such penalty and removal, if after notice and a hearing he shall 
find that he has wilfully failed to comply with the requi irements of 
this article. Any such action of the superintendent under this subdi- 
vision shall be subject to judicial review, 
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5. In any case where, after notice and a hearing, the superintendent 
finds that any employee welfare fund has been depleted by reason of 
any wrongful or negligent act or omission of a trustee or of any other 
person, he may transmit a copy of his findings to the attorney general, 
who may bring an action in the name of the people of the state, or 
intervene in an action brought by or on behalf of an employee, for the 
recovery of such fund for the benefit of the employees and such other 
persons as may have an interest in the fund. 

§ 72. Injunctions 


The superintendent may maintain and prosecute in the name of 
the people of the state an action against any trustee or any other per- 
son or persons subject to the provisions of this article, for the pur- 
pose of obtaining an injunction restraining such person or persons 
from doing any acts in violation of the provisions of this article. In 
such action if the court finds that a defendant is threatening or is likely 
to do any act or acts in violation of this article, and that such viola- 
tion will cause irreparable injury to the interests of the people of this 
state or the beneficiaries of the employee welfare fund involved, the 
court may grant an injunction restraining such violation. The court 
may, on motion and affidavits, grant a preliminary injunction ex parte 
and an interlocutory injunction, upon such terms as may be just; but 
the people of the state shall not be required to give security before the 
issuance of any such injunction. 


$ 73. Construction 


Nothing in this article shall be construed to relieve the trustees of 
any employee welfare fund from compliance with any other provision 
of this chapter or any other applicable laws of this state. 

§ 3. Subdivision three of section twenty-eight of the insurance law, 
as added by chapter two hundred seventy-eight of the laws of nineteen 
hundred fifty-four, is hereby repealed. 

§ 4. The sum of seventy-five thousand dollars ($75,000), or so much 
thereof as may be necessary in hereby appropriated to the insurance 
department from any moneys in the state treasury in the general fund 
to the credit of the state purposes fund, not otherwise appropriated, 
for the purposes set forth in this act, including personal service and 
other necessary expenses, payable on the audit and warrant of the 
comptroller on vouchers certified or a by the superintendent 
of insurance in the manner prescribed by law. 

§ 5. The sum of twenty-five thousand dollars ($25,000), or so much 
thereof as may be necessary is hereby appropriated to the banking 
department from any moneys in the state treasury in the general fund 
to the credit of the state purposes fund, not otherwise appropriated, 
for the purposes set forth in this act, including personal service and 
other necessary expenses, payable on the audit and warrant of the 
comptroller on vouchers certified or approved by the superintendent 
of banks in the manner prescribed by law. 

$6. This act shall take effect September first, nineteen hundred 
fifty-six, except that the appropriations made by sections four and 
five of this act shall take effect April first, nineteen hundred fifty-six. 

Nore.—Subdivision three of section twenty-eight of the insurance law which is 
repealed by section three of this bill deals with the examination of employee 
welfare trust funds, and is reenacted in substance as new sections thirty-seven-c 
of the insurance law and sixty-three of the banking law by this bill. 
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North Carolina 


[General Statutes of North Carolina (recompiled 1950), vol. 28, ch. 
58, pp. 420-422 ] 


§ 58-254.3 Blanket accident and health insurance defined.—* * * 
(b) Under a policy or contract issued to an employer, or the trustee 
of a fund established by the employer * * * 


* % a % * + = 
§ 58-254.4 Group accident and health msurance defined.— 
* * * * x * z 


(N. C. Session Laws, 1953, ch. 1095, §$ 6 and 7 amend subsections 
(2) and (3) of § 58-254.4, above.) 


Ohio 
[ Page's Ohio Rev. Code, Ann., pp. 176-179 | 

§$ 3923.11 Sickness and accident insurance on a franchise plan (GC 
§ 9509-17) .—Sickness and accident insurance on a franchise plan is 
that form of sickness and accident insurance issued to either of the 
following : 

(A) Five or more employees of any corporation, copartnership, 
or individual employer, or of any governmental corporation or 
agency or a department thereof ; 

(B) Ten or more members of any trade or professional associa- 
tion, or labor union, or any other association having had an active 
existence for at least two years where such association or union has a 
constitution or bylaws and is formed in good faith for purposes other 
than that of obtaining insurance. In order that such sickness and 
accident insurance be considered as issued on a franchise plan, such 
employees or such members, with or without one or more of their de- 
pendents and members of their immediate families, must be issued the 
same form of an individual policy, varying only as to amounts and 
kinds of coverage applied for by such employees or such members, 
under an arrangement by which the premiums on such policies may 
be paid to the insurer periodically by the employer, with or without 
payroll deductions, or by the association for its members, or by some 
designated person acting on behalf of such employer or association. 

(History: GC § 9509-17 ; 122 v 582 (594),17. Effective October 1, 
1953.) 

$ 3923.12 Group sickness and accident insurance (GC § 5909-18). 

§ 3923.13 Blanket sickness and accident insurance (GC § 5909-19). 


Oklahoma 


[Oklahoma Statutes Ann., Title 68, § 884(D) (5), p. 232] 


A trust created by an employer as a part of a stock bonus, pension 
or profit-sharing plan for the exclusive benefit of some or all of his 
employees, to which contributions are made by such employer or em- 
ployees, or both, for the purpose of distributing to such employees the 
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earnings and principal of the fund accumulated by the trust, in ac- 
cordance with such plan shall not be taxable under this Section, but 
any amount actually distributed or made available to any distributee 
shall be taxable to him in the year in which so distributed or made 
available, to the extent that it exceeds the amount paid in by him. 


* * * + * x * 


[ Session Laws of Oklahoma (1953), ch. 2a, p. 344] 


Srcrton 1. Retirement, Pension or Profit Sharing Plan Construed 
not to be in Violation of Rules Against Perpetuities or Alienation 
under Certain Conditions. That no retirement, pension or profit 
sharing plan, qualified for tax exemption purposes under present or 
future Acts of Congress, or any trusts, insurance and annuity contracts 
constituting a part thereof, shall be construed as violating the rule or 
law against perpetuities, or any rule or law against restraints on 
alienation; provided the power of alienation or the vesting of the 
interest of any person in such plan, trust or contract shall not be sus- 
pended for a longer period than the duration of the lives of the desig- 
nated beneficiaries of such particular interest, in being at the time of 
designation, plus twenty-one (21) years. 

Sec. 2.—/ ay Provide Against Alienation, etc—Interests not Sub- 
ject to Garnishment, ete.—Any such plan, trust or contract may pro- 
vide against the alienation or encumberance of the interest of any 
person therein and further provide that no interest therein shall be 
subject to garnishment, attachment, execution or the claims of credi- 
tors of the persons having an interest therein. 

Sec. 3.—Lestrictions When Such Provisions are Contained in 
Plan.—Any person having an interest in any such plan, trust or con- 
tract, or in any property or any right subject to any such plan, trust 
or contract, containing the provisions set forth in the next preceding 
section of this Act, or provisions of substantially the same force and 
effect, shall have no right to alienate or encumber such right or interest 
in any manner contrary thereto, and the interest of any such person 
in any such plan, trust or contract, or in any property or any right sub- 
ject to any such plan, trust or contract, inthe exempt from garnish- 
ment, attachment, execution or the claims of creditors. 

Approved June 6, 1953. Emergency. 


Oregon 


| Oregon Laws 1955, ch. 586, p. 709} 


Relating to employes’ trusts and exempting employes’ trusts from any rule of law 
against perpetuities or suspension of the power of alienation of title to 
property 


Section 1. As used in this Act, “employes’ trust” means a trust of 
real or personal property forming part of a pension, profit sharing, 
stock bonus, annuity, disability or death benefit plan of an employer 
or group of employers for the benefit of his of their employes, to 
which contributions are made by such employers or employes, or both, 
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for the purpose of distributing income or principal, or both, to such 
omplarer or the beneficiaries of such employes. 

Sec. 2. An employes’ trust may continue in perpetuity or for such 
time as may be necessary to accomplish the purpose for which it is 
created, and is not invalid as violating any rule of law against perpetui- 
ties or the suspension of the power of alienation of title to property. 
The income from any property held in an employes’ trust may be 
permitted to accumulate in accordance with the terms of such trust, 
and the plan of which such trust forms a part, for such time as may be 
necessary to accomplish the purpose for which such trust is created. 

Sec. 3. An sinphoyen’ trust created before the effective date of this 
Act shall not be invalid as violating any rule of law against per- 
petuities or the suspension of the power of alienation of title to 
property, unless such trust is terminated by a decree of a court of 
competent jurisdiction in a suit instituted within one year after the 
effective date of this Act. 

Approved by the Governor May 18, 1955. 

Filed in the office of the Secretary of State May 19, 1955. 

. % * * * * * 





South Carolina 


[ Acts and joint resolutions, South Carolina 1955, No. 266, p. 536] 


AN ACT To amend section 65-226, Code of Laws of South Carolina, 1952, relating 
to exemptions to the income tax law by adding subsection (9) so as to exempt 
pension, profit sharing stock bonus and annuity trusts or combinations thereof 
established by employers from such tax; and to make the provisions hereof 
effective as of January 1, 1954 
Be it enacted by the General Assembly of the State of South 

Carolina: 

Section 65-226, 1952 Code, amended—Subsection (9) added—cer- 
tain profit sharing plans for benefit of employees.— 

Section 1. Section 65-226, Code of Laws of South Carolina, 1952, is 
amended by adding a new subsection to read as follows: 

“(9) After January 1, 1954, pension, profit sharing stock bonus 
and annuity trusts, or combinations thereof established by employers 
for the purpose of distributing both the principal and income thereof 
exclusively to eligible employees, or the beneficiaries of such em- 
a ae and so constituted that no part of the corpus or income may 

e used for, or diverted to, any purpose other than for the exclusive 
benefit of the employees or their beneficiaries if there is no discrimina- 
tion as to eligibility requirements, contributions or benefits in favor 
of officers, shareholders, supervisors, or highly paid employees. The 
interest of individual employees participating therein shall be irrevoc- 
able and nonforfeitable to the extent of any contributions made thereto 
by such employees. The South Carolina Tax Commission shall be 
empowered to promulgate rules and regulations regarding the quali- 
fication of such trusts for exemption under this subsection. The 
exemption of any trust under the provisions of the Federal Income 
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Tax Law shall be a prima facie basis for exemption of such trust 
under this paragraph. 


a a * * * ot * 
South Dakota 
[South Dakota Session Laws 19/5, ch. 428, pp. 504-5] 


AMENDING LAW RELATING TO EMPLOYEE TRUSTS 


AN ACT Entitled, “An act to amend chapter 59.01 of the South Dakota Code of 
1939 by adding thereto a section numbered 59.0119, relating to employees’ trusts 


and removal of the same from the operation of the rule against perpetuities 
and against accumulations” 


Section 1. That chapter 59.01 of the South Dakota Code of 1939 be 
amended by adding thereto a section numbered 59.0119, to read as 
follows: 

59.0119 Employee trusts; effect by rule against perpetuities. A 
trust of real or personal property, or real and personal property com- 
bined, created by an employer as part of a stock bonus pension, disa- 
bility, death benefit, insurance, endowment, annuity or profit-sharing 
plan for the benefit of some or all of his employees, to which contri- 
butions are made by the employer or employees, or both, for the pur- 
pose of distributing to the employees the earnings or the principal, 
or both earnings and principal, of the fund in trust, may continue in 
perpetuity or for such time as may be necessary to accomplish the 
purpose for which it is created, and shall not be invalid as violating 
any rule of law against perpetuities or suspension of the power of 
alienation of the title to property. 

No rule of law against perpetuities or suspension of the power of 
alienation of the title to property shall operate to invalidate any trust 
created or attempted to be created, prior to the effective date of this 
act, by an employer as part of a stock bonus, pension, disability, death 
benefit, insurance, endowment, annuity or profit-sharing plan for the 
benefit of some or all of his employees to which contributions are made 
by the employer or employees, or both, for the purpose of distributing 
to the employees earnings or principal, or both earnings and pr incipal 
of the fund held in trust, unless the trust is terminated by a court of 
competent jurisdicition in a suit instituted within three years after 
the effective date of this act. 

Approved March 7, 1955. 


T ¢ NNeSSEE 


[Tennessee Code Ann., vol. 12, Title 67, § 2612, p. 225] 


67.2612. Pension and profit-sharing trusts exempt.—The income 
from stocks and bonds of pension trusts and profit-sharing trusts which 
are exempt from federal income taxation shall be exempt from the 
taxes imposed by this chapter (acts 1953, ch. 238, §1 (Williams), 
$ 1123.5) 


* * & * * * ie 
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| Public Acts of Tennessee 1955, ch. 293, p. 1129] 


AN ACT To exempt trusts created by an employer in connection with or as a part 
of a pension, stock bonus, disability, death benefit, or profit-sharing plan from 
any law or rule against perpetuities or suspension of the power of alienation, 
and to permit accumulation of income from such trusts 


Section 1. Be it enacted by the General Assembly of the State of 
Tennessee, That no trust heretofore or hereafter created by an em- 
ployer as part of a pension, stock bonus, disability, death benefit, 
profit sharing or cles plan for the exclusive benefit of some or all 
of his employees or their beneficiaries to which contributions are made 
by such employer or employees, or both aera and employees [sic], 
for the purpose of distributing to such employees or their beneficiaries, 
the earnings or principal or both earnings and principal, of such trust, 
shall be deemed to be invalid by reason of any existing law or rule 
against perpetuities or suspension of the power of alienation ; but such 
trust may continue for such time as may be necessary to accomplish 
the purposes for which it may be created. The income arising from 
any property held in trust may be permitted to accumulate for such 
length of time as may be permitted by the instrument creating the 
trust, or, if no time is so specified, for such time as the trustee or 
trustees may deem necessary to accomplish the purposes of the trust. 

* * * s * & ¢ 


[Ibid., ch. 308, p. 1160] 


A BILL To be entitled “An act to amend Section 1248.45 of the 1950 Supplement 
to the Code of Tennessee” 


Whereas employee pension trusts and profit-sharing plans are in 
public interest, in that they enable employees to be self-sufficient in 
their old age, and save tax moneys by keeping aged persons and their 
dependents off the public assistance rolls; anc 

Whereas Congress has encouraged such plans by exempting them 
from federal income taxes and treating employers’ contributions 
thereto as deductible business expenses ; and 

Whereas the General Assembly of Tennessee, by the enactment of 
Chapter 238, Public Acts of 1953, has exempted the income from stocks 
and bonds held in employee pension and profit-sharing trusts from the 
Hall income tax, and it is only fair that beneficiaries of plans under- 
written by annuity policies receive equal tax treatment with bene- 
ficiaries of plans held by banks and trust companies; and 

Whereas the annuity tax is in effect a tax on savings, and the removal 
of said tax from qualified pension and profit-sharing plans will en- 
courage the establishing of such plans and provide advantages that 
will far outw eigh the small loss in state revenues: Now, therefore, 

Srorion 1. Be it enacted by the General Assembly of the State of 
Tennessee, That. Section 1248.45 of the 1950 Supplement to the Code 
of Tennessee be amended by changing the period at the end of the first 
sentence thereof to a semicolon, and by inserting after the semicolon 
the following: “provided, however, that with respect to all receipts 
from policies or contracts issued in connection with a pension plan or 
annuity plan or profit-sharing plan exempt from federal income taxa- 
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tion or qualified for federal income tax advantages under Section 
501 (a), Section 404, or Section 401 (a) of the Internal Revenue Code 
or amendments or replacements thereof, the rate of tax shall be one per 
centum (1%) on all such receipts received during the calendar year 
1957, and zero (0) on all such receipts received during the calendar 
year 1958 and thereafter; provided further, however, that at no time, 
in 1956, 1957, 1958, or thereafter, shall the rate of tax applicable to 
receipts from such policies or contracts issued by an annuity company 
or life insurance company domiciled in another state be less than the 
rate of tax applicable under the statutes of such other state to receipts 
from such policies or contracts issued by a domestic Tennessee Com- 
pany on or for citizens and residents of such other state, except that 
the rate of tax applicable to such other company domiciled in such 
other state shall in no event ever exceed one and one-half per centum 
(114%).” 


* * * * * x * 
T exas 


[General and Special Laws of Texas, 1955, 54th Leg. Reg. Sess., ch. 521, 


p. 1606] 


AN ACT To define Pension Trusts; to provide that Pension Trusts are Trusts 
within the meaning of the Texas Trust Act; to provide that such Pension Trusts 
shall not be deemed perpetuities nor unreasonable accumulations; to declare 
the effect of this Act upon Pension Trusts created under the laws of this State 
and those created elsewhere ; to express the intent of the Legislature in passing 
this Act; and declaring an emergency 


Section 1. For the purposes of this Act the term “Pension Trust” 
means an express Trust heretofore or hereafter created in relation 
to or consisting of real, personal, or mixed property created by an 
employer as part of a stock bonus plan, disability or death benefit plan, 
pension plan, or profit-sharing os for the benefit of some or all of 
the employees of such employer, to which contributions are made by 
such employer, by some or all of such employees, or both, for the prin- 
cipal purpose of distributing to such employees, or to the successors 
to their beneficial interest in such Trust, the earnings or the principal 
or both earnings and principal of the fund so held in Trust. For 
the purposes of this definition, the relationship of employer and em- 
ployee shall be deemed to exist between a corporation, its own em- 
ployees and the employees of each other corporation which it con- 
trols, by which it is controlled or with which it is under common 
control through the exercise by one or more persons of a majority 
of voting rights in one or more corporations. 

Sec. 2. A Pension Trust shall be a Trust within the meaning of 
Section 2 of the Texas Trust Act. 

Sec. 3. A Pension Trust shall not be deemed to be invalid as violat- 
ing the so-called Rule Against Perpetuities, any other law against 
perpetuities or any law restricting or limiting the duration of Trusts 
and any Pension ‘Trust may continue for such time as may be neces- 
sary to accomplish the purposes for which it was created. 

Sec. 4. The income arising from any Pension Trust may be accumu- 
lated in accordance with the terms of such Trust for so long a time as 
may be necessary to accomplish the purposes for which the same was 
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created, notwithstanding any law or laws limiting the period during 
which Trust Income may be accumulated. 

Sec. 5. The provisions of this Act shall apply to Pension Trusts 
created under the laws of this State and to Pension Trusts wherever 
created insofar as the laws of this State are applied to them. 

Sec. 6. It is hereby declared to be the Legislative intent to enact 
each separate provision of this Act independently of all other pro- 
visions of this Act, and if any phrase, sentence, clause, or section of 
this Act shall be declared unconstitutional, such invalidity shall in no 
event affect the validity of any other phrase, sentence, clause, or section 
of this Act. 

Src. 7. The absence of express Legislative recognition of the status 
of Pension Trusts creates an emergency and an imperative public ne- 
cessity that the Constitutional R ule requiring bills to be read on three 
several days in each House be suspended, and said Rule is hereby 
suspended, and this Act shall take effect and be in force from and 
after its passage and it is so enacted. 

Passed the House, May 5, 1955: Yeas 136, Nays 0; passed the Senate, 
June 6, 1955: Yeas 27, N: ays 0. 

Approved June 24, 1955. 

Effective June 24, 1955. 


Washington 


| Laws of Washington 1955 





Ex. 1955, ch. 8, p. 1745] 


EMPLOYEE WELFARE TRUST FUNDS 


AN ACT Relating to employee welfare trust funds ; making an appropriation ; and 
providing penalties 


Section 1. As used in this act 

(1) “Commissioner” means the insurance commissioner of the State 
of Washington. 

(2) “Employee welfare trust fund” means any fund established 
for employees of one or more employers for providing employees, their 
families or dependents medical or hospital care, disability benefits, 
death benefits, retirement benefits, annuity benefits, health care serv- 
ices or any insurance benefits whether such benefits or services are to 
be paid directly from such fund or interest therefrom, or paid under 
contracts entered into by the trustees of the fund with an insurer or 
health care service contractor. 

(3) “Health care service contractor” means health care service con- 
tractor as defined i in RCW 48.44.010. 

(4) “Insurer” means insurer as defined in RCW 48.01.050. 

(5) “Person” means any individual, company, insurer, association, 
organization, reciprocal or interinsurance exchange, partnership, busi- 
ness trust, or corporation. 

Src. 2. The commissioner may examine each employee welfare trust 
fund as often as he deems necessary, and the commissioner shall ex- 
amine each employee welfare trust fund at least once every five years. 
The commissioner, for the purpose of this section, shall have the same 
powers and duties of examination as provided in chapter 48.03 RCW : 
Provided, That the costs and expenses of the commissioner and ex- 
aminers shall be paid by the state. 
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Sec. 3. (1) The trustees of every employee welfare trust fund exist- 
ing within this state shall be resporiaible for the maintenance of full 
and accurate records and accounts of the transactions and affairs of 
such employee welfare trust fund in conformance with generally ac- 
cepted accounting practices and principles. 

(2) Such trustees shall promptly file with the commissioner a copy 
of the trust instrument or other instrument by which the employee 
welfare trust fund is established, together with all amendments there- 
to. Upon request of the commissioner the trustees shall file with the 
commissioner each regular and/or special reports concerning the 
transactions and affairs of such employee welfare trust fund as the 
commissioner may from time to time deem to be necessary or advisable 
for carrying out the purposes of this act. All such reports shall be 
open to inspection by the public in the commissioner’s office, and when 
obsolete shall be subject to destruction by the commissioner as pro- 
vided in RCW 48.02.120. 

Sec. 4. (1) Each insurer and each health care service contractor 
that issues an insurance contract or health care services contract in 
consideration of money from any employee welfare trust fund shall 
promptly file with the commissioner a complete copy of every such 
contract together with all amendments or riders thereto. 

(2) Each such insurer or health care service contractor shall 
promptly file with the commissioner a statement, on a form as pre- 
scribed and furnished by the commissioner, of the rate of all commis- 
sions and/or service fees or other similar fees or compensation paid 
or to be paid by such insurer or contractor in connection with every 
such insurance contract or health care services contract, and the name 
of each person receiving any such payment. 

(3) Such contracts and statements shall be open to public inspection 
in the commissioner’s office, and when obsolete shall be subject to 
destruction by the commissioner as provided in RCW 48.02.120. 

Src. 5. The commissioner shall enforce the provisions of this act 
as provided in RCW 48.02.080. 

Sec. 6. Any person aggrieved by any act, threatened act, or failure 
of the commissioner to act shall have the right to a hearing and review 
thereof as provided in chapter 48.04 RCW. 

Sec. 7. Sections 2 and 3 of this act shall not apply to such an em- 
ployee welfare trust fund where the trustee, or all of the trustees, are 
subject to examination by the supervisor of banking of the state of 
Washington or the comptroller of the currency of the United States 
or the board of governors of the federal reserve system. 

Sec. 8. Any person who fails to comply with the provisions of this 
act, or lawful order of the commissioner made pursuant to this act, 
shall, upon conviction, be punished by a fine of not less than ten dollars 
nor more than one thousand dollars, or by imprisonment for not more 
than one year, or both fine and imprisonment. 

Sec. 9. For the biennium ending June 30, 1957, there is appropriated 
from the general fund to the insurance commissioner the sum of forty- 
six thousand two hundred and fifty dollars or so much thereof as may 
be necessary to carry out the provisions of this act. 

Passed the House March 20, 1955. 

Passed the Senate March 22, 1955. 

Approved by the Governor April 4, 1955. 

+ * x * + * ‘ 
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[Ibid, ch. 158, p. 705] 
TRUSTS—DURATION OF PENSION, ETC., PLANS 


AN ACT Relating to trusts and exempting pension, profit-sharing, stock bonus, 
retirement, disability, death benefit, and other similar types of employee-bene- 
fit plans and trusts from any laws or rules in any manner limiting or purporting 
to limit the duration of such trusts 


Secrion 1. Any trust heretofore or hereafter created for the pur- 
poses and of the type enumerated in section 2 of this act, whether 
in real or personal property or in real and personal property, may 
continue for such time as may be necessary to accomplish the purposes 
of the trust and shall not be invalid as violating any statute or rule 
of law against perpetuities, or against accumulations of earnings, or 
concerning the suspension of the power of alienation of the title to 
property, or otherwise limiting the duration of trusts. 

Sec. 2. Trusts which are entitled to the exemption from limitation 
as to their duration provided for in section 1 of this act must be: 

(1) Created by an employer primarily for the benefit of some or 
all of the employees of such employer or the families or appointees 
of such employees, under any pension, profit-sharing, stock bonus, 
retirement, disability, death benefit or other similar types of employee- 
benefit plans; and 

(2) Contributed to by the employer or employees or both; and 

(3) Existing for the purpose of distributing to or for the benefit 
of some or all of such employees (either before or after their employ- 
ment ceases), their families or appointees, the earnings or principal, 
or earnings and principal, of the trust. 

Passed the House February 9, 1955. 

Passed the Senate March 8, 1955. 

Approved by the Governor March 15, 1955. 


West Virginia 
| West Virginia Code of 1955, Ann., § 3541 (2) | 


Exemption of Certain Employee Trusts from Rule against Per- 
petuities or Restraints on Alienation.—Pension, profit sharing, stock 
bonus, annuity, or other employee trusts heretofore or hereafter estab- 
lished by employers for the purpose of distributing the income and 
principal thereof to some or all of their employees, or the beneficiaries 
of saaike employees, shall not be invalid as oe any laws or rules 
against perpetuities or restraints on the power of alienation of title 
to property; but such trusts may continue for such period of time 
as may be required by the provisions thereof to accomplish the pur- 
poses for which they are established (1951, c. 92). 


Parr II 


In an effort to acquire certain detailed information for presentation 
here in regard to the regulation of employee trust fonda the attor- 
ney general of each of the 48 States was asked to supply, if con- 
venient, answers to this committee for the following questions: 
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(1) What is the normal procedure in your State by which the 
beneficiary of a trust goes about enforcing the trust instrument? May 
suits be brought by one or more beneficiaries directly? What State 
official is authorized to bring such actions in behalf of the beneficiaries? 

(2) Does your State have any particular laws applicable to the estab- 
lishment or operation of employee benefit plans as such? For example, 
special statutes exist in New York and Washington State. , 

(3) Are there any particular laws in your State governing the 
establishment and operations of trusts where one or more of the 
trustees may be a corporate fiduciary? In some States corporate 
trustees are governed under the general banking code. 

(4) Are there any particular laws in your State governing the estab- 
lishment and operations of trusts or insurance plans where the trustees 
are usually individuals? In some States such trusts or insurance 
operations are governed by the general insurance code. 

(5) Are there any other laws in your State which could be used to 
regulate employee benefit plans, whatever legal form they may take? 
In other words, is there any current authority vested in any State 
official to police the establishment or administration of these plans? 

The following additional related question was thought to be worthy 
of note and was submitted to the American Law Division of the 
Library of Congress for an answer: 

(6) Are there any State laws regarding the management of em- 
ployee benefit plans by a self-insured employer ? 

With the response received from the various attorneys general and 
with the assistance of the American Law Division of the Library of 
Congress the answers to the individual questions were prepared for the 
following States listed in alphabetical order. 


/. What is the normal procedure in the various States by which the 
beneficiary of a trust goes about enforcing the trust instrument? 
May suits be brought by one or more beneficiaries directly? 

New York and Washington excepted, no State has enacted legis- 
lation expressly applicable to the sdinininte tion of these trusts. 

In the absence of such enactments it is reasonably correct to assume 
that enforcement of these trusts is dependent upon the initiative of 
beneficiaries thereunder or personal representatives in their behalf 
who endeavor to assert their rights by judicial proceedings instituted 
against the trustees. 

Alabama 


“The normal procedure by which a beneficiary goes about enforcing 
a trust is by bill in equity (Snellings v. Builders Supply Co.; 228 Ala. 
47; 152 So. 459; reh. denied ; 229 Ala. 1; 155 So. 858). 

“Suits may be brought by one or more beneficiaries although, if 
there is a great number of beneficiaries, one or more may sue for the 
common benefit of all (Equity Rule 31; Code Ann. (1940) v. 7, p. 1075; 
City of Birmingham v. Fairview Home Owners’ Assn., 66 So. 2d 775). 

“No State official is authorized to bring such actions in behalf of 
beneficiaries” (letter of J. Eugene Foster, general counsel, Alabama 
Department of Industrial Relations, October 31, 1956). 

Upon the petition of any person interested in the execution of a 
trust, a circuit court may remove a trustee who has violated or is 
threatening to violate his trust (Code Ann, (Supp. 1955) title 58, § 65). 
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Arkansas 


All persons may join in one action as plaintiffs if they assert any 
right to relief jointly, severally, or in the alternative in respect of or 
arising out of the same transaction (Stat. Ann. (1947), § 27-806). 

Where the question is one of a common or general interest of many 
persons, or where the parties are numerous, vand it is impracticable 
to bring all before the court within a reasonable time, one or more may 
sue for the benefit of all (Stat. Ann. (1947), § 27-809). 

Any person interested as or through a trustee or other fiduciary, or 
cestul que trust in the administration of a trust may have a declaration 
of rights or legal relations in respect thereto: to direct the trustees 
to do or abstain from doing any particular act in their fiduciary 
capacity, or to determine any question arising in the administration 
of the trust. 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (Stat. Ann. (Supp. 1955), $§ 34-2503, 34-2510). 


Arizona 

Every action shall be Ys in the name of the real party in 
interest (Code, Ann. (1939) § 21-501). 

A person may maintain an action in his own name notwithstanding 
the fact that he is not the sole party in interest (Perkins v. Gross, 26 
Ariz, 219; 224 Pac. 620). 

A third party can enforce a contract entered into between others 
for his benefit (Steward v. Sirrine, 34 Ariz. 49; 267 Pac. 598). 
California 

If the subject matter of the trust has been misappropriated by the 
trustee, a court of equity will accord to the trustor an adequate remedy 
(Andrews v. Pratt, 44 Cal. 309). 

It is one of the peculiar functions of a court of equity to protect a 
cestui que trust against any violation by his trustee of his obligation, 
and in case of diversion or misappropriation of such fund by the 
trustee, to direct a restitution thereof, and to enforce such direction 
by some process appropriate to the exercise of its jurisdiction ( Wicker- 
sham v. Crittenden, 93 Cal. 17, 28; 28 Pac. 788). 

A beneficiary may maintain an action in his own name to enforce 
the trust obligation. (Attorney General Edmund G. Brown, by Dep- 


uty Attorney General William M. Bennett, in letter of December 3, 
1956.) 


Colorado 


Any person interested as or through a trustee or cestui que trust 
in the administration of a trust may “have a declaration of rights or 
legal relations in respect thereto to (1) direct the trustees to do or 
abstain from doing anv particular act in their fiduciary capacity, or 
(2) to determine any question arising in the administration of the 
trust (Rev. Stat. Ann. (1953), § 77-11-4). 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (Rev. Stat. Ann. (1953), § 77-11-11). 
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Connecticut 


The designation in accordance with the terms of an insurance, annu- 
ity, or endowment contract, or of any agreement entered into by an 
insurance company in connection therewith, or the designation, in 
accordance with the terms of an employee pension, death benefit, stock 
bonus, or profit-sharing plan, system, or trust, of any person to be 
the beneficiary or owner of any right, title, or interest thereunder 
upon the death of another shall not be subject to any statute governing 
the transfer of property by will (Gen. Stat. (Supp. 1955), § 2931d). 

Where the persons who might be made parties shall be very numer- 
ous, so that it would be impracticable or unreasonably expensive to 
make them all parties, one or more may sue for the benefit of all (Gen. 
Stat. (1949), § 7827). 

Delaware 


If persons constituting a class are so numerous as to make it imprac- 
ticable to bring them all before the court, such of them, one or more, 
may sue on behalf of all, when the right sought to be enforced for the 
class is: (1) several, and the object of the action is the adjudication of 
claims which do or may affect specific property involved in the action, 
or (2) several, and there is a common question of law or fact affecting 
the several rights and a common relief is sought (Chancery Court 
Rule 23). 

The chancery court, upon petition of any party interested in a trust 
estate, may require any trustee, whenever or however appointed, to 
file an account (Chancery Court Rule 115). 

Florida 

When the question is one of common or general interest to many 
persons constituting a class so numerous as to make it impracticable 
to bring them all before the court one or more sue for the whole 
(Equity Rules, No. 14). 

Any person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or 
oan able or legal relations in respect thereto (1) to direct the trustee 

to abstain from doing any act in his fiduciary capacity, or (2) to 


determine any question arising in the administration of the trust 
(Stat. Ann. (Supp. 1955), § 87.04). 


Georgia 


All persons aiding trustees with knowledge of their misconduct 
in misapplying assets are directly accountable to the injured (Code 
Ann. (1937), § 108-423). 

The judge of each county superior court has power, on petition by 
all of the beneficiaries, to remove and appoint trustees (Code Ann. 
(1937), § 108-303). 

A trustee annually shall file with the county ordinary a full state- 
ment of receipts and disbursements and a schedule of all property in 
his hands; and upon petition of the cestui que trust, the county su- 
perior court shall remove any trustee failing to file such report (Code 
Ann. (1937), § 108-310). 

The beneficiary of a trust estate may follow the funds wherever 
they can be traced, and at his option may affirm or Teject an unauthor- 
ized investment by a trustee (Code Ann. (1937). § 108-424). 
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Members of a numerous class may be represented by a few of the 
class in litigation which affects the interest of all (Code Ann. (1937), 
§ 37-1002). 

Idaho 


Any person interested as or through a trustee, or cestui que trust, 
the administration of a trust may have a declaration of r ights | deckue 
atory judgment) in respect thereto: (1) to direct the trustees to do or 
abstain from doing a particular act in their fiduciary capacity and (2) 
to determine any meee arising in the administration of the trust 
(Code Ann. (1948), § 10-1204). 

A contract made expressly for the benefit of a third person may be 
enforced by the latter at any time before the contracting parties rescind 
it (Code Ann. (1948), § 29-102). 

All persons sat an interest in the subject of the action and in 
obtaining relief demanded may be joined as plaintiffs (Code Ann. 
(1948), § SQ 5-312). 

Any person who has an interest in the matter in litigation may inter- 
vene in an action or proceeding before trial (Code Ann. ( (1948), $5 
322). 

Illinois 

Enforcement is effected at the initiative of the beneficiary through 
a chancery court action. No statutory provision requires accounting 
or prescribes the contents of accounts. 

“Where a trust involves a number of beneficiaries who have corre- 
sponding interests, the action will usually be maintained by an indi 
vidual as the representative of the class” (letter of Attorney General 
Latham Castle, Esq., October 23, 1956: Uniform Laws Ann. (1951), 
9A 73138). 


Indiana 


Any person interested as or through a trustee or cestui que trust 
in the administration of a trust may have a declaration of rights or 
legal relations in respect thereto to direct the trustees to do or abstain 
from doing any particular act in their fiduciary capacity and to 
determine any question arising in the administration of the trust 
(Stat. Ann. (Burns, 1946), § 35-1104). 

Upon petition of any beneficiary, after due notice to the trustee, 
the court having jurisdiction of trusts in the county where the trustee 
resides may direct the trustee to file in said court an accounting 
subsequent to 1 year from the day on which the trustee last filed his 
report (Stat. Ann. (Burns, Supp. 1955), $ 31-703). 

At the hearing on such petition for an accounting, the court may 
surcharge the trustee for all losses, if any, caused by negligent or 
willful breaches of trust (Stat. Ann. (Burns, Supp. 1955), § 31-706). 

Upon request of the beneficiary, the trustee shall furnish the former 
an itemized statement of all property held by the trustee (Stat. Ann. 
(Supp. 1955), $ 31-701). 

Note.—The applicability of §§$ 31-701, 31-708 and 31-706 to nontestamentary 
trusts cannot be determined definitively. 


When the question is one of common interest of many persons, « 
where the parties are numerous and it is impracticable to bring hain 
all before the court, one or more may sue for the benefit of all (Stat. 
Ann. (Burns, 1946), § 2-220). 
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lowa 


Any person interested as or through a trustee or cestui que trust 
in the administration of a trust may ‘have a declaration of rights or 
legal relations in respect thereto: (1) to direct the trustees to do or 
abstain from doing any particular act in their fiduciary capacity; 
or (2) to determine any question arising in the administration of the 
trust (Rules of Civil Procedure, No. 264). 

If the persons composing a class are so numerous that it is im- 
practicable to bring all before the court, such number of them as will 
insure adequate representation of all may sue on behalf of all where 
the character of the right involved is: (@) joint or common, or held 
primarily by one who has refused to enforce it, thereby entitling the 
class or its members to do so; or (&) several, and a common question 
of law or fact affects the several rights, and a common relief is sought; 
or (c) several, and the action seeks to adjudicate claims which do, or 
may, affect specific property (Rules of Civil Procedure, No, 42). 

The beneficiaries of a trust held by a banking corporation may 
appoint, by and with the approval of a court having jurisdiction 
thereof, a practicing attorney in good standing to look after their 
legal interests as bene ‘ficiaries ((¢ ‘ode Ann. (West, 1949), § 532.15). 


Kansas 


“Beneficiaries apparently are the proper parties to enforce a trust.” 
(Letter from John Anderson, Jr., attorney general, October 22, 1956.) 

In cases of express trusts where doubtful meaning of the trust in- 
strument is alleged, declaratory judgments disposing of such con- 
troversy may be obtained (Gen. Stat. Ann. (Corrick, 1949), § 60- 
3132a). 

When the question is one of common interest of many persons, and 
it may be impracticable to bring them all before the court, one or more 
may sue for the benefit of all (Gen. Stat. Ann (Corrick, 1949), 
§ 60-413). 

Kentucky 


Any person interested under a deed or other instrument in writing 
may apply for a declaration of his rights, provided an actual con- 
troversy exists with respect thereto. W hen declaratory relief is 
sought, all persons shall be made parties who have any claim or inter- 
est ‘which would be affected by the declaration (Rev. Stat. Ann. 
( Baldwin, 1955), $$ 418.045, 418.050, 418. O75). 

County courts bave jurisdiction as to appointment and removal of 
trustees (Rev. Stat. Ann. ( Baldwin, 1955), § 25.110). 


Louisiana 


The beneficiary of a trust shall have the power to maintain a suit: 
(1) to compel the trustee to perform his duties as trustee; 
(2) to enjoin the trustee from committing a breach of trust ; 
(3) to compel the trustee to redress a bre: ach of trust ; 
(4) to remove the trustee (Rev. Stats. (1950), § 9 :2031). 
Whenever application is made to the proper court by : a beneficiary, 
for instructions concerning, or interpretation of, the trust. instrument, 
the proceedings shall be by summary process by rule to show cause, 
unless the applicant shall elect to proceed otherwise (Rev. Stats. 
(1950), § 9: 2192). 
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Whenever it shall appear to the proper court that irreparable injury, 
loss, or damage will otherwise result to the person complaining, a 
temporary restraining order, preliminary injunction, and permanent 
mjunction shall issue to a benefici ‘lary as against a trustee or settlor 
or both (Rev. Stats. (1950), § 9:2194 (1)). 

“Proper court” means the district court. hav ing jurisdiction over 
the domicile of the person who creates the trust ‘at the time of the 
creation of the trust (Rev. Stats. (1950), § 9: 1792 (11)). 

Maine 

If the trustee of a voluntary trust at any time fails to fulfill the 
conditions of the trust or of his bond, parties interested have the same 
remedies, and like proceedings shall be had as in the case of other 
probate bonds (Rev. Stats. (1954), ch. 160, § 17). 

Any person interested personally or in any official capacity in a 
probate bond, or in a judgment rendered thereon, whose interest has 
been specifically ascertained by a decree of the judge of probate or by 
a ge of law, as hereinafter provided, may originate a suit on such 

bond or scire facias on such judgment w ithout applying to the judge 
whose name was used in the bond or judgment, or to his successor ; and 
two or more persons may unite in the prosecution of the action, but 
the original writ shall allege the name and addition of such person, 
and that the same is sued out by him, “in the name of the Honorable 
~—_——, judge of probate for the county of ————,” otherwise it 
shall abate (Rev. Stats. (1954), ch. 164, § 11). 

Any person interested as or through | a cestui que trust in the admin- 
istration of a trust, may have a declaration of rights or legal relations 
in respect thereto: (1) to direct the trustees to do or abstain from 
doing any particular act in their fiduciary capacity, or (2) to deter- 
mine any question arising in the administration of the trust (Rev. 
Stats. (1954), § 41). 

Maryland 

Any person having under a trust instrument an interest in a trust 
estate shall be entitled to have the trust administered under the super- 
vision of a court of equity; and may apply to said court to assume 
jurisdiction thereof (Code Ann. (Flack, 1951), art. 16, § 292). 

Such persons also may institute proceedings to remove a trustee 
whom they charge with neglect or failure to perform his duties (Code 
Ann. (Flack, 1951), art. 16, § 286). 

In cases where a trustee has been appointed by deed to administer 
a trust, any person interested in said trust may petition an equity 
court, for reasons of protection of those interested, to decree that 
the trustee give bond (Code Ann. (Flack, 1951), art. 16, §§ 27 9-974). 

Any person interested as or through a trustee or cestul que trust 
in the administration of a trust may ‘have a declaration of rights or 
legal relations in respect thereto to (1) direct the trustee to do or 
abstain from doing any particular act in his fiduciary capacity; (2) 
to determine any question arising in the administration of the trust 
(Code Ann. (Flack, 1951), art. 31A, § 4). 

When declaratory relief is sought all persons shall be made parties 
who have or claim interest which would be affected by the declaration 
(Code Ann. (Flack, 1951), art. 831A, § 11). 
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Vassachusetts 


Declaratory judgment procedure may be used to secure determina- 
tions of right, status, or duty, or other legal relations under deeds or 
contracts. When declaratory relief is sought, all persons shall be 
made parties who have any claim or interest which would be affected 
by the declaration (Ann. Laws (Michie, 1956) ch. 231A, §§ 2, 8-9). 
Michigan 

In equitable actions all persons having an interest in the subject 
of the action and in obtaining the relief demanded may join as plain- 
tiffs (Stat. Ann. (1938), § 27.662). 

Rights of members of a class can be adjudicated on representation 
by a group acting as plaintiffs but the fact that the suit is being prose- 
cuted as a class action must be alleged (American State Savings 
Bank, Trustee v. American State Savings Bank (1939), 288 Mich. 
78). 

Beneficiaries may enforce the performance of a trust in equity (Stat. 
Ann. (1937), $§ 26.61 (5), 26.64, 26.66). 

Upon the petition or bill of any person interested in the execution of 
an express trust, and under such regulations as it shall establish, a 
court of chancery may remove any trustee who has violated or 
threatens to violate his trust, or who shall become insolvent or be 
deemed an unsuitable person to execute the trust. A successor trustee 
may be appoined by the court (Stat. Ann. (1937), $$ 26.76 to 26.77). 


Vinnesota 


The person for whose benefit the trust was created shall take no 
estate or interest, but may enforce performance of the trust in equity 
(Stat. Ann. (West, 1946), §§ 501.16 to 501.17). 

Any person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or legal 
relations in respect thereto : to direct the trustees to do or abstain from 
doing any particular act in their fiduciary capacity, or to determine any 
question arising in the administration of the trust (Stat. Ann. (West, 
1946), § 555.04). 

Missouri 

Any person interested under a deed or writing constituting a con- 
tract may have determined any question of construction or validity 
arising under the instrument and obtain a declaration of rights there- 
under (Stat. Ann. (Vernon, 1953), §§ 527.020; 527.050). 

Matters relating to a trust may be determined in a declaratory 
judgment action (Star-Times Pub. Co. v. Budor (1952), 245 S. W. 
2d 59). 

If persons constituting a class are very numerous or it is impracti- 
cable to bring them all before the court, such of them, one or more, as 
will fairly insure adequate representation of all, may, on behalf of 
all, sue when the character of the right sought to be enforced for the 
class is: (1) several, and the object of the action is the adjudication of 
claims which do or may affect specific property involved in the action, 
or (2) several, and there is a common question of law or fact affecting 
the several rights and a common relief is sought (Stat. Ann. (Vernon, 
1953), § 507.070). 
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Any person having a beneficial interest, present or future, absolute 
or contingent, in trust property, may apply to the court, by written 
petition, for an order requiring the trustee to put up security. The 
court, in its discretion, may grant or reject such petition (Stat. Ann. 
(Vernon, 1956), §§ 456.140 to 456.150). 

Montana 

Any person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or legal 
relations in respect thereto to (1) direct the trustees to do or abstain 
from doing any particular act in their fiduciary capacity, or (2) to 
determine any question arising in the administration of the trust. 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (Rev. Codes Ann. (1947), $§ 93-8904, 93-8811). 

When the question is one of common or general interest of many 
persons, or when the parties are numerous, and it is impracticable to 
bring them all before the court, one or more may sue for the benefit 
of all (Rev. Codes Ann. (1947), § 93-2821). 

Any trustee who uses trust property for his own benefit may be 
required, at the option of the Ctictncs, to account for all profits 
thereby earned or to replace said property, or to account for its pro- 
ceeds, with interest (Rev. Codes Ann. (1947), § 86-310). 

When any trust is expressed in the instrument creating the trust 
estate, every act of the trustee in contravention of that instrument 
shall be void; and the district court in the county wherein the trust 
property is held may order, on such terms as seem just and proper, 
the trustee to sell, lease, or otherwise dispose of the trust property 
whenever it appears to be advisable to the satisfaction of the court 
(Rev. Codes Ann. (1947), § 86-315). 

Application to the court for an order to sell, lease, or otherwise dis- 
pose of trust property shall be by petition made by the trustee or by 
any person beneficially interested in such property (Rev. Codes Ann. 
(1947), §§ 86-318, 86-320, 86-325). 

The district court is empowered to remove any trustee who has 
violated or threatens to violate his trust, and to fill any vacancy arising 
in trustee positions (Rev. Codes Ann. (1947), §§ 86-605 to 86-608). 
Mississippi 

“The normal procedure by which the beneficiary of a trust enforces 
the trust agreement is by seeking the aid of the Chancery Court, ob- 
taining an injunction, or removing the trustee and having the court 
appoint a proper person to serve as trustee, charging the trustee with 
negligence or obtaining such other relief as the court will allow. Suits 
may be brought by one or more beneficiaries directly, unless they are 
wnder age, in which event, they are represented by a guardian or next 


friend.” (Letter of Lester C. Franklin, assistant attorney general, 
October 26, 1956.) 


Nebraska 

When the question is one of common or general interest of many 
persons, or when the parties are very numerous, and it may be im- 
practical to bring them all before the court, one or more may sue 
or defend for the benefit of all (Rev. Stats. (Reissue of 1948), § 25- 
319). 
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Any person who has or claims an interest in the matter in litigation, 
may intervene by petition (Rev. Stats. (Reissue of 1948), $§ 25-328, 
25-330). 


New Hampshire 


“The normal procedure by which a beneficiary seeks enforcement of 
a trust is a bill in equity filed with the Superior Court. Unless the 
employee benefit plan provides otherwise, beneficiaries should have a 
right to bring action directly. Employee benefit plans are generally 
governed by the common law of contracts and trusts and enforced by 
the Superior and Supreme Courts.” (Letter of Louis C. Wyman, 
attorney general, November 2, 1956.) 
New Jersey 

“The normal procedure by which a beneficiary enforces a trust is 
to institute a proceeding in the chancery division of the Superior Court 
of New Jersey. Such a proceeding is brought by the beneficiary 
directly (Ludlam v. Higbee (1857 Chan.), 11 N. J. Eq. 342).” (Letter 
of David D. Furman, deputy attorney general, November 26, 1956.) 

A person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or legal 
relations in respect thereto, to (1) direct the trustee to do or abstain 
from doing any particular act in his fiduciary capacity; or (2) to 
determine any question arising in the administration of the trust 
(Stat. Ann. (West, 1952), § 2A : 16-55). 

A beneficiary has a reciprocal right to compel a trustee of an inter 
vivos trust to account (United Towns Bldg. & Loan Assn. v. Schmid 
(1952), 23 N. J. Super. 239; 92 AQd 844). 


Ne Ww Me 2iC0 


The judge of the district court of the county where the trust was 
created may require the trustee to file an inventory, to account, to ex- 
hibit property, or to give beneficiaries information and the privilege 
of inspecting trust records and papers. 

Any beneficiary may apply to a court of competent jurisdiction for 
an order requiring the trustee to perform the duty of filing an in- 
ventory of trust property and accounting periodically (Stat. Ann. 
(1953) $$ 33-2-17 to 33-2-18). 

Whenever payment or refund is made to an employee, former em- 
ployee, or his beneficiary, or estate pursuant to a written retirement 
or savings plan, or death or other employee benefit plan, such payment 
or refund shall fully discharge the employer, former employer, and 
any trustee, person, or firm, or association making such payment or 
alana from all adverse claims thereto, unless, before such payment or 
refund is made, the employer, former employer, where payment is 
made by said employer, has received at its principal place of business 
in New Mexico, written notice by or on behalf of some other person 
that such person claims to be entitled to such payment or refund, 
or some part thereof; or where a trustee, or other person, firm, or as- 
sociation is the payor, such notice has been received by the trustee or 
said person, firm, or association: Provided, That this provision shall 
not affect any claim or right to. any such payment or refund as 
between all persons other than said employer, trustee, firm, or asso- 
ciation making such payment or refund (Stat. Ann. (Supp. 1955) 
§ 58-19-1). 
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New York 

Enforcement of one pertinent regulation is vested in either the bank- 
ing or insurance department, depending upon which of these two is 
chosen by the trustees of an employee welfare fund as the supervisor 
of their management of such fund. After notice and hearing the de- 
partment thus designated may impose penalties up to $2,500 on, or 
remove, trustees fi viling to comply with the terms of the law expressl} 

regulating management of such funds. Also, if the department finds 
that a fund has been depleted negligently, it may transmit its findings 
to the attorney general who may ‘bring action in the name of the State. 
He also may intervene in any action brought by a covered employee for 
recovery of the fund. Each. 1 department also may obtain injunctions 
restraining trustees from violating the law governing management of 
these funds (Laws 1956, ch. 774). 

“Normally, the beneficiary of a trust may apply to the appropriate 
court for enforcement of the trust provisions.” (Letter of Jacob K. 
Javits, attorney general, November 14, 1956.) 

Declaratory judgment is an appropriate remedy for construction of 
a trust deed (Osborn v. Bankers Trust Co. (1938), 5 N. Y.S. 2d 211). 

Where the question is one of a common or general interest of many 
persons, or where persons who might be made parties are very numer- 
ous and it may be impracticable { to bring them all before the court, 
one or more may sue for the benefit of all (Civ. Prac. Act (Nichols- 
Cahill, 1955), § 195). 

Nevada 


“This office has made a thorough search of all statutes of this State 
to determine whether or not legislation has been enacted covering the 


subject matter. * * * No such legislation appears upon the statutes 
of the State.” (Letter of Attorney General Harvey Dickerson, by 


Deputy Attorney General C. B. Tapscott, November 2, 1956.) 

The Uniform Trustees’ Accounting Act, which is applicable to non 
testamentary trusts only when the settler expressly so declares in the 
instrument creating the trust, provides that any beneficiary may apply 
to the district court having jurisdiction over trust account ings as pre- 
scribed by the act, for an order requiring the trustee to perform the 
duties imposed upon him by the act (Comp. Laws, Supp. 1931-41, 
§§ 7718.14, 7718.17). 


North Carolina 


All persons having an interest in the subject of the action and in 
obtaining relief may be joined as plaintiffs. If, upon application of 
any party, it shall appear that such joinder may embarrass or delay 
the trial, the court may order separate trials or make such orders as 
may be expedient (Gen. Stat. Ann. (Michie, 1953) § 1-68). 

Those who are united in interest must be joined as plaintiffs, but 
where the parties are so numerous that it is impracticable to bring 
them all before the court, one or on: may sue for the benefit of all 
(Gen. Stat. Ann. (Michie, 1953) § 1-70) 

Any person interested as cestui ai oh in the administration of a 
trust may have a declaratory judgment as to rights and legal relations 
in respect thereto arising in the said administration. When declar: atory 
relief is sought, all persons should be made parties who have any claim 
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or interest which would be affected by the declaration (Gen, Stat. Ann. 
(Michie, 1953) $$ 1-123, 1-254 to 1-255, 1-260). 

A beneficiary may be party to a suit to determine whether a trustee 
has exceeded his authority (Barbee v. Penny (1916) 172 N. C, 653; 
90 S. E. 805). 


North Dakota 


Any beneficiary may file a petition with the clerk of a district court 
pray ing. that the administration of a trust be supervised (Rev. Stat. 
(1943) $§ 59-0402 to 59-0431). 


Ohio 


Any person interested as or through a trustee or cestui que trust 
in the administration of a trust may have a declaration of rights or 
legal relations in respect thereto, in any of the following cases: (1) to 
direct the trustees to do or abstain from doing any particular act in 
their fiduciary capacity; and (2) to determine any question arising 
in the administration of the trust (Rev. Code Ann. (Page, 1954) 

421.05). 

W hen declaratory relief is sought all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (Rev. Code Ann. (Page, 1954) § 2721.12). 

When the question is one of common interest of many persons, or 
the parties are very numerous, and it is impracticable to bring sRebtn 
all before the court, one or more may sue for the benefit of all (Rev. 
Code Ann. (Page, 1954) § 2307.21). 

“In proce eedings against the trustee, the beneficiary has the usual 
common law and equitable remedies” (letter of assistant attorney 
general, Ralph Klapp, November 6, 1956). 

Oklahoma 


The district court shall have original jurisdiction to construe the 
provisions of any trust instrument, to determine the law applicable 
thereto; the powers, duties, and liability of the trustee, to require ac- 
counting by trustees, to surcharge trustees, and to supervise the admin- 
istration of trusts. 

Action may be brought by a beneficiary; and the only necessary 
parties shall be those persons who may be ac tu: ally receiving distribu- 
tions from the trust together with persons designated by name in the 
instrument creating the trust. A court of competent yur isciction, for 

cause shown and upon notice to the beneficiaries, may relieve a trustee 
from all his duties, or excuse from liability a trustee who has acted 
honestly and reasonably (Code Ain. (West, 1951), title 60, § 175.23 


33 


Oregon 


Any person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or 
legal relations in respect thereto: to direct the trustees to do or aoe 
from doing any particular act in their fiduciary capacity, or to de- 
termine any question arising in the administration of the Seal (Rev. 
Stat. (1955), § 28.040). 

When declaratory relief is sought, all persons should be made par- 
ties who have or claim any interest which would be affected by the dee- 
laration (Rey. Stat. (1955), § 28.110). 
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When any trust has been created by deed or otherwise, any person 
interested in the trust who deems it for the interest of all persons 
who are or who may become interested in the property that the same 
or any part thereof should be sold, etc., or dealt with in any manner, 
may commence a suit for the purpose of obtaining a decree for the 
sale, etc., or other dealing with the property or any portion thereof. 
Any court of equity in the county in which any of such trust property 
may be situated shall have jurisdiction of the suit. 

All persons who are interested as beneficiaries shall be made par- 
ties defendant, except those who are made parties plaintiff. 

The court shall grant the relief prayed for whenever it appears that 
it is in the best interests of the trust estate. It may in its decree em- 
body such directions as to the use or investment of the proceeds of 
sale as shall seem most beneficial to all persons interested. The court 
also may retain jurisdiction over all the trust parties and trust prop- 
erty (Rev. Stat. (1955), $$ 128.110-128.270). 

Pennsylvania 

Any person interested as or through a trustee or cestui que trust In 
the administration of a trust may have a declaration of rights or legal 
relations in respect thereto to (1) direct the trustees to do or abstain 
from doing any particular act in their fiduciary capacity, or (2) to 
determine any question arising in the administration of the trust. 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara 
tion (Stat. Ann. (Purdon, 1953), title 12, $$ 834, 841). 

In cases of renunciation of appointment, or inability of the trustee 
to fulfill his duties, or a vacancy among the trustees caused by death, 
it is permissible for the cestui que trust to petition the supreme court 
to appoint a substitute trustee. Like relief also may be granted by the 
district courts and circuit courts. 

Any person interested in a trust may apply to the trustee for a com- 
plete and detailed statement of the nature and character of the secur! 
ties in which the trust funds are invested. If the trustee refuses to 
comply or if his statement discloses questionable investment of the 
trust funds likely to produce a loss, said interested person may petition 
« court having jurisdiction to order the trustee to file in the court a 
detailed accounting of his investment of trust assets. If it then ap- 
pears to the court that the trustee has made personal use of the trust 
assets, or has made poor investments likely to cause a loss, it shall order 
a final accounting; and, upon payment of trust assets to a successor, 
the court shall remove said trustee. 

Upon application of any person interested in a trust fund, the 
court of common pleas having jurisdiction may dismiss, after hear- 
ing, any trustee found to be wasting, neglecting, or mismanaging trust 
assets (Stat. Ann. (Purdon, 1930, 1950), title 20, $§ 820.949, 2762 to 
2764, 2791, 2831, 2891). 

If persons constituting a class are so numerous as to make it im- 
possible to join all as parties, any one or more of them who will ade- 
quately represent the interest of all may sue on behalf of all (Rules 
of Civil Procedure, No. 2230). 
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Rhode Island 


The beneficiary of a trust can enforce it by civil suit or by bringing 
a bill in equity to enforce the trust. Rhode Island is a third- -party- 
beneficiary State. Suits may be brought by one or more beneficiaries 
directly. (Letter from department of the attorney general, by Albert 
J. Hoban, administrator of charitable trusts, November 15, 1956.) 


South Carolina 


Any person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or other 
legal relations in respect thereto to (1) direct the trustees to do or 
abst: ain from doing any act in their fiduciary capacity ; or (2) to deter- 
mine any question arising in the administration of the trust. 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (Code Ann. (1952), $$ 10-2005, 10-2008). 

When the question is one of common or general interest to many 
persons or when the parties are very numerous and it is impracticable 
to bring them all before the court, one or more may sue for the benefit 
of the whole (Code Ann. (1952), § 10-205). 

The plaintiff may unite in the same complaint several causes of ac- 
tion, whether they be such as have been heretofore denominated legal 
or equitable, when they all arise out of claims against a trustee by 
virtue of contract or by operation of law (Code Ann. (1952), § 10-701 
(7)). 

South Dakota 

If a trustee violates any provision of the Uniform Trusts Law (see 
the answer to question IV), he may be removed, and any beneficiary, 
cotrustee, or successor trustee may treat the violation as a breach of 
trust. 

At the option of a beneficiary, a trustee who has misused trust assets 
may be required to account for all profits made thereby or to pay the 

value of the use made of trust property, or, if the assets have been sold, 
to replace the same. 

If a trustee acquires any interest adverse to that of his beneficiary, 
he may be removed. 

The circuit court may remove any trustee who has violated his 
trust or is unfit = execute the same (C ode (1939), $$ 59.0107, 59.0109 ; 
Supp. (1952), § 59.0520). 

When the question is one of common or general interest of many 
persons, or when the parties are very numerous and it may be imprac- 
ticable to bring them all before the court, one may sue for the benefit 
of the whole (C ‘ode (1939), § 33.0410). 


T ennessee 

Any party interested as or through a trustee or cestui que trust 
in the administration of trust may have a declaration of rights or 
legal relations in respect thereto: (1) to direct the trustee to do or 
abstain from doing any particular act in their fiduciary capacity, or 
(2) to determine any quentaon arising in the administration of the 
trust (Code Ann. (1955). § 23-1105). 

When declaratory relief is sought, all persons shall be made par- 
ties who have or claim any interest which would be affected by the 


declaration (Code Ann. (1955), § 23-1107 bs 
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A trustee may be removed on application by petition of one or 
more of the beneficiaries (1) when he fails or refuses to act as 
trustee; (2) when he has violated, or threatened to violate his trust; 
(3) when he has removed from the State; (4) when he is insolvent 
and there is good reason to fear loss on that account; and (5) for 
other good cause (Code Ann. (1955), §$§ 35-109 to 35-114). 

Upon the death of a trustee, a new trustee may be appointed on 
application of the beneficiaries by petition, making all necessary 
parties defendants (Code Ann. (1955), § 35-116). 

Texas 

A beneficiary or any person affected by or having an active inter- 
est in the administration of a trust may file an action in the district 
court to construe provisions of the trust instrument, to determine 
the law applicable thereto, the powers, duties, and liabilities of 
trutsees, or to require any accounting by the latter. 

The only necessary parties to such action shall be those persons 
designated by name in the trust instrument, and any persons who 
may be actually receiving distributions from the trust at the time 
action is filed. Contingent beneficiaries designated as a class shall 
not be necessary parties (Rev. Civ. Stat. Ann. (Vernon (1951), art. 

425b-24). 

Any person interested as or through a trustee or cestui que trust 
in the administration of a trust may have a declaration of rights or 
legal relations in respect thereto: (1) to direct trustees to do or ab- 
stain from doing any particular act in their fiduciary capacity, or 
(2) to determine any question arising in the administration of the 
trust. When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be affected by the 
declaration (Rev. Civ. Stat. Ann. (Vernon, 1951), art. 2524-1(4,11)). 

Trustees having materially v ‘elated any express trust resulting in 
financial loss to the trust, on petition of any person actually interested, 
may be removed by the district court (Rev. Civ. Stat. Ann. (Vernon, 
1951), art. 7425b-39). 

A beneficiary may release a trustee of all liability for past violations 
of a trust but cannot exempt corporate trustees from the « ronsequences 
of their having failed to obey certain restrictions against the misuse 
of trust assets (Rev. Civ. Stat. Ann. (Vernon, 1951), art. 7425b-23). 


Utah 

“Tf a trust is created for members of a definite class and the trustee 
commits or threatens to commit a breach of trust, a suit in equity can 
be maintained by any member of the class” (letter of Maurice D. Jones, 
assistant attorne vy general, October 29, 1956). 

Any person interested through a trustee in the administration of a 
trust may obtain a declaratory judgment to direct the trustees to do 
or abstain from doing any particular act in their fiduciary capacity 
and to determine questions arising in the administration of the trust 
(Code Ann, (1953), § 78-33-4). 

When declaratory relief is sought all persons shall be made parties 
who have any claim or interest which would be affected by the declara- 
tion (Code Ann. (1953), § 78-33-11). 

If persons constituting a class are so numerous as to make it im- 
practicable to bring them all before the court, one or more of them 
may sue on behalf of all (Rules of Civil Procedure, No. 23). 


———— 
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Vermont 

A person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights or legal 
relations in respect thereto: (1) to direct the trustees to do or abstain 
from doing any particular act in their fiduciary capacity, or (2) to 
determine any question arising in the administration of the trust. 

When declaratory relief is sought, all persons shall be made parties 
who claim or have any interest which would be affected by the declara- 
tion (Stats. (1947), $$ 1632, 1639). 

Where a person summoned in a county court as trustee denies 
liability, the court, on application of the plaintiff or claimant, shall 
appoint commissioners to hear testimony, make determinations, and 
report the facts to the court (Stat. (1947), § 1833). 

Norr.—The applicability of this provision to beneficiaries cannot be determined 
with certainty. 

Virginia 

“A beneficiary may enforce a trust by petitioning a court of equity 
for a declaratory judgment or further relief ordering the trustee to 
carry out the provisions of the trust” (letter of J. Lindsay Almond, 
Jr., attorney general, October 18, 1956; Code Ann. (Michie, 1950), 
§ 8-578). 

Wash ington 

Enforcement is entrusted to the State insurance commissioner, who 
is empowered to institute judicial proceedings to enforce his orders. 
Any penal violations are to be submitted by him to the public prosecu- 
tor in the area where the offense is committed. Injunctive relief to 
prevent violations also may be obtained by the commissioner. 
Penalties imposed range from a fine up to $1,000 or imprisonment up 
to 1 year or both (RCW (1951), § 48.02.080; Laws 1955 Ex. ch. 8). 

When the question is one of common or general interest to many 
persons, or where the parties are numerous and it is impracticable to 
bring them all before the court, one or more may sue for the benefit 
of the whole (R. C. W. (1951), § 4.08.070). 

A person interested as or through a trustee or cestui que trust in the 
administration of a trust may have a declaration of rights or legal 
relations in respect thereto to (1) direct the trustees to do or abstain 
from doing any particular act in their fiduciary capacity, or (2) to 
determine any question arising in the administration of the trust (R. 
©. W. (1951), § 7.24.040). 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (R. C. W. (1951), § 7.24.110). 

Wi. &t Vo) ginia 

Any person interested as or through a trustee or cestui que trust in 
the administration of a trust may have a declaration of rights in re- 
spect thereto to (1) direct the trustee to do or abstain from doing any 
particular act in his fiduciary capacity, or (2) determine any question 
arising in the administration of the trust. 

When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declara- 
tion (Code Ann. (Michie, 1955), $$ 5516 (4), 5516 (11)). 
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The stewardship of a trustee appointed by private deed is cognizable 
only in a court of equity (Carroll v. Flanagan (1951), 1385 W. Va. 2384; 
63 S. E. 2d 490). 

A beneficiary named in a deed of trust has such apparent rights 
therein as entitles him to maintain a motion to appoint a new trustee. 
When a trustee refuses to act, the circuit court of the county in which 
the deed of trust is recorded, on motion of any party of interest, may 
appoint a new trustee (Code Ann. (Michie, 1955), § 4283 

Nore.—The applicability of this provision to nontestamentary trusts cannot 
be determined with certainty. 


Wisconsin 


Any person interested as or through a trustee or cestul que trust 
in the administration of a trust may have a declaration of rights or 
legal relations in respect thereto to (1) direct the trustees to do « or 
abstain from doing any particular act in their fiduciary capacity, 
(2) determine any question arising in the administration of the sees 
(Stat. (1949), § 269.56 (4) ). 

Where declaratory relief is sought, all persons shall be made parties 
who have or claim any interest chick would be affected by the decla- 
ration (Stat. (1949), § 269.56 (11)). 

When the question is one of a common interest of many persons 
or when the parties are very numerous and it would be impracticable 
to bring them all before the court, one or more may sue for the benefit 
of the whole (Stat. (1949), § 260.12). 

A trustee of an express trust may be sued without joining with him 
the person for or against whose benefit the action is prosecuted (Stat. 
(1949), § 260.15). 

Upon the complaint of any person interested in the execution of an 
express trust, the circuit court may remove any trustee who has 
violated or threatened to violate his trust, or who shall be insolvent, 
or who for any other cause is deemed to be an unsuitable person to 
execute the trust (Stat. (1949), § 231.26). 


Wyoming 


Any person interested as or through a trustee may obtain a declara- 
tory judgment directing the trustee to do or abstain from doing any 
particular act in the trustee’s fiduciary capacity and determining any 
question arising in the administration of the trust (Comp. Stat. Ann. 

(1945), § 3-5804). 


1A. What State official is authorized to institute actions on behalf of 
the beneficiaries of a trust ? 
Alabama: None. 
Arizona: None. 
Arkansas: None. 
California: None. 
Colorado: None. 
Connecticut: None. 
mpg None. 
Florida: None. 
G ae ea! 
Idaho: None. 
linois- None. 
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Indiana: None. 
Iowa: None. 
Kansas: None. 
Kentucky: None. 
Louisiana: None. 
Maine: None. 
Maryland: None. 
Massachusetts: None. 
Michigan: None. 
Minnesota: None. 
Mississippi: None. 
Missouri: None. 
Montana: None. 
Nebraska: None. 
Nevada: None. 
New Hampshire: None. 
New Jersey: None. 
New Mexico: None. 
New York: Attorney general may intervene. 
North Carolina: None. 
North Dakota: None. 
Ohio: None. 
Oklahoma: None. 
Oregon: None. 
Pennsylvania: None. 
Rhode Island: None. 
South Carolina: None. 
South Dakota: None. 
Tennessee: None. 
Texas: None. 
Utah: None. 
Vermont: None. 
Virginia: None. 
Washington: Insurance commissioner may sue to enforce orders or 
prevent violations. 
West Virginia: None. 
Wisconsin: None. 
Wyoming: None. 


II. Do the various States have any particular laws applicable to the 
establishment and operation of employee-benefit plans as such? 
Mississippi 
The income or principal payable to beneficiaries under any trust 
created by an euiaill rer as part of a pension plan, disability or death- 
benefit plan, or profit-sharing plan, or under any trust created under 
a retirement plan for which an exemption from Federal income tax has 
been granted, shall not be pledged, assigned, transferred, sold in any 
manner whatsoever, or accelerated or encumbered by the beneficiaries ; 
nor shall any income or principal be liable in the hands of the trustee 
for debts of the beneficiaries or be subject to any assignment or invol- 
untary alienation; nor shall any income or principal be subject to the 
levy of any execution (Code Ann. (Supp. 1954) § 6995.3). 
The blue-sky law does not apply to any interest in a trust created by 
an employer as part of a pension plan, disability or death-benefit 
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plan, or profit-sharing plan or any trust created under a retirement 
plan for which provision has been made exempting such trust from 
Federal income taxation (Code Ann. (Supp. 1954) § 5380 (n)). 

Also allowed as a deduction from income tax are contributions by 
an employer to a plan or trust forming part of a pension plan, stock 
bonus plan, disability or death- benefit plan, or profit-sharing plan 
of such employer for the exclusive benefit of some or all of his em- 
peri provided the same deduction is granted under the Federal 
income tax, the plan or trust is irrevocable, and the purpose thereof 
is to distribute the corpus and income therefrom to such employees 
and/or officers, or their beneficiaries (Laws 1956, chs. 209, 427). 

New York 

Trustees of employee welfare funds, other than banks which merely 
act as depositories of such funds, and insurance companies licensed in 
New York which perform only the functions of an insurer, must regis 
ter their fund with either the State banking department or insurance 
department, submit to periodic examination by the department se- 
lected and file with the latter annual reports concerning condition of 
their fund as well as reports intended to provide like information to 
covered employers and employees. Insurers providing benefits under 
such a fund are obligated to assist the trustees by supplying the latter 
with data essential to the preparation of such reports. If the trustees 
already have complied with regulatory laws adopted by other States 
or by the Federal Government concerning management of such funds 
or are obeying regulatory laws of New York other than the one ex 
pressly pertaining to these funds, compliance with the latter may be 
waived by the supervising department. Trustees are made re sponsible 
in a fiduciary capacity for all property in a fund handled by them, 
are prohibited from making political contributions from the fund, and 
are not to accept commissions from insurance companies contracting 
to supply employee benefits nor to receive other than reasonable com- 
pensation from the fund. 

Employee welfare funds are defined as trust funds maintained by 
one or more employers together with one or more labor organizations 
to provide benefits to employe es by purchase of insurance or annuity 
contracts (Laws 1956, ch. 774). 


Note.—This law does not apply to funds unilaterally administered either by 
employers or by labor unions. 


7 DLAs 

A pension trust is defined as an express trust consisting of real, 
personal, or mixed property created by an employer as part of a stock 
bonus plan, pension plan, disability or death benefit plan, or profit 
sharing plan for the benefit of some or all employees of such employer, 
to which contributions are made by such employer, or by some or all 
of such employees, or both, for the purpose of distributing to sueh 
employees or to the successors to their beneficial interest in such trust 
the earnings and principal of the fund held in trust. A pension trust 
is a trust within the meaning of the Texas Trust Act (Rev. Cy. Stat. 
Ann. (Vernon, Supp. 1955) ). 

For a digest of the provisions of the Texas Trust Act. see the answer 
to question 4, page 103. 











Washington 


Trustees managing employee welfare trust funds established by 
employers for the purpose of providing employees and their families 
medical or hospital care, disability, death, or retirement benefits, or 
health care services through contracts with insurers are obliged to 
deposit a copy of the trust agreement with the State insurance com- 

| missioner, submit to periodic examination of their records by the latter, 
and file informative reports pertaining to their funds as required by 
the commissioner. Trustees are responsible for maintaining records 
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in conformity with accepted accounting principles. Also each insurer 
contacting with these trustees must provide the commissioner with a 
copy of its contract and all riders subsequently added thereto. Banks 
serving as trustees which are supervised by the Washington bank 
commissioner or by the Federal Reserve Board or Federal Comptroller 
of the Currency are not required to submit to examination by, or report 
to, the insurance commissioner (Laws 1955, Ex. ch. 8). 


NoTe.—This law does not apply to funds established by unions or by unions 
and employers. 


III. Are there any particular laws in the various States governing the 
establishment and operation of trusts where one or more of the 
trustees may hea corporate fia uciary ? 

Alabama 

“Banks are empowered to exercise any powers incident to business 
of trust and banking companies doing banking business.” As trustees 
they would appear to be governed by the same laws regulating invest- 
ment. of trust funds as are individual trustees (Code Ann. (1940), 
title 5, $$ 118, 149, 188; title 58, §§ 49-50, 52-55; (Supp. 1955) title 
58, $§ 51 (1-2)). 

Arizona 

A corporation incorporated under the laws of this State may be ap- 
pointed to act in any fiduciary capacity as if it were a natural person, 
provided the corpor ation is by law authorized to act in such capacity 

(Code Ann. (1939) § 88-2012). 

The term “trust mene means any bank authorized by law to 
take, acquire, execute trusts committed to it, and to act as trustee or 
fiduciary, and to receive deposits of money and other personal prop- 
erty and issue its obligations therefor, and ‘to lend money (Code Ann., 
1954 Supp., § 51-101). 

All banks shall be under the jurisdiction and supervision of and 
subject to examination by the superintendent or an examiner (Code 
Ann., 1954 Supp., § 51-107). 


California 


A trust company may act, in like manner as an individual, as trustee, 
custodian, or in any other fiduciary capacity for any purpose per- 
mitted by law, and may accept and execute any trust business per- 
mitted by any law of this or any other State or of the United States to 
be taken, accepted, or executed by an individual (Financial Code 
(West, 1955), § 1580). 

Any trust company shall be liable for its failure to perform any of 
the duties required by law to be performed by an individual acting in 
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like capacity and shall be subject to the same penalties for such failure 
as would be applicable to an individual (Financial Code (West, 
1955), § 1587). 

Capacity to administer a trust exists in natural persons and corpo- 
rations (/'state of Winchester, 133 Cal. 271; 65 Pac. 475; Estate of 
Upham, 127 Cal. 90; 59 Pac. 315). 

Colorado 


Banks are authorized to establish trust departments. All assets 
held in each trust are to be held separate and distinct from each other 
as well as from the general assets of the bank. Banks engaging in 
trust activities are subject to the same measure of supervision by the 
banking commissioner as the latter may exercise with reference to 
other banks. 

Corporations engaging in trust business and trust companies are 
subject to similar restrictions in connection with their management of 
trust assets (Rev. Stat. Ann. (1953), §§ 14-2-10; 144-1; 14-44 to 
14-4-5; 14-5-1; 14-5-8; 146-3 (5-6) to 146-5; 146-7 to 14-6-10; 
14-6-20). 

Connecticut 

State banks and trust companies are authorized to serve as trustees 
(Gen. Stat. (1949, § 5781 (g)). 

In that capacity they are subject to supervision and to restrictions 
on their disposition of trust assets (Gen. Stat. (1949), §§ 5787, 5790- 
5794). 

All investments held by or in the cystody of a State bank and trust 
company or a national banking association as trustee, except as other- 
wise provided by law or unless the contrary is expressly permitted by 
the instrument or court order creating the trust, shall be segregated 
and not mingled with banking assets or with the assets of any other 
trust (Gen. Stat. (Supp. 1955), § 2660d). 

Delaware 

Trust companies are authorized to serve in a fiduciary capacity ; but 
are forbidden to purchase, with trust assets, any property held by their 
commercial banking departments (Code Ann. (1953), title 5, §§ 765, 
914). 

Whenever a trustee named in a trust agreement refuses to accept 
said assignment he shall file a written renunciation with the register of 
chancery where the trust instrument is recorded (Code Ann. (1953), 
title 12, §§ 3305, 3308, 3531). 

Note.—The applicability of these provisions to nontestamentary trusts cannot 
be determined with certainty. 

When any trust company receives fiduciary funds, it shall deal with 
the latter as a separate trust and shall preserve the identity thereof 
(Code Ann. (1953), title 5, § 915). 

Trust companies are subject to examination and supervision by the 
bank commissioner (Code Ann. (1953), title 5, $§ 121-122). 

Florida 

Banks and trust companies are authorized to serve as trustees (Stat. 
Ann. (Supp. 1955), § 660.01(7) ). 

As trustees such companies must ak trust funds separate from 
other banking assets which alone are liable for debts contracted, invest 
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trust assets in legally eligible securities, and submit to examination by 


the banking commissioner (Stat. Ann. (Supp. 1955), $§ 658.07, 659.20, 
660.02 to 660.07). 


Arkansas 

Trust companies administering trusts are subject to supervision and 
examination by the banking commissioner and must segregate trust 
assets (Stat. Ann. (1947), §§ 58-108, 58-112, 67-322, 67-405, 67-409). 
Georgia 

Banks are empowered to act as trustees; and are subject to super- 


vision by the State superintendent of banks (Code Ann. (1937), 
$$ 109-201 (1e), 109-503 he 


Idaho 


Trust companies are empowered to execute trusts entrusted to them 
by persons or corporations (Code Ann. (1948) §§ 26-105(1); 30- 
901 ( (3)). 

A trust company must keep separate books and accounts of its trust 
business, specifying the cash, securities, or other properties, real ae 
personal, held in each trust. Trust funds may be invested only 
securities enumerated by law as eligible for investment (Code Ann. 

(1948) § S§ 26-1701 to 26— ‘L702, 68 502). 

Enforcement of these provisions as well as the power to require 
accurate records to be kept, reports to be filed, and to examine said 
trust companies is vested in the commissioner of finance (Code Ann. 
(1948) §§ 26-801, 26-802, 26-805 to 26-810). 


[llinois 


“There are no statutes in Illinois governing the establishment and 
operation of trusts by corporate trustees.” Trust companies are regu- 
lated under the banking laws. (Letter of Latham Castle, attorney 
general of Illinois, October 23, 1956.) 


Indiana 


Every bank or trust company when acting in a fiduciary capacity, 
must invest trust assets in weet legally eligible for investment 
(Stat. Ann. (Burns, 1949), -115) ; (Supp. 1955), § 31-50). 

Every b: -" or trust come any exercising the powers of any fiduciary 
must maintain a trust department in which it shall keeep separate 
and apart from its other business all trust assets. Separate books 
and accounts of such assets also must be maintained; and reports on 
the management of such assets must be filed with the department 
of financial institutions (Stat. Ann. (Burns, 1950), §§ 18-1110; 
18-1203; 18-1208 to 18-1209; 18-1501). 

Towa 


Banks and trust companies qualifying as trustees must keep trust 
assets separate from other property owned or possessed by them. As 
trustees, these banks have the same rights, powers, and privileges as 
individuals so acting. In addition to being subject to supervision 
hy the State superintendent of banking, such companies also must 
include, in statements submitted in response to the superintendent’s 
requests, a list and brief description of the trusts which they hold, 
the source of their appointment thereto, and the amount of real and 
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ersonal property held by virtue thereof (Code Ann. (West, 1949), 
Re 528.26: 532.1, 532.7 to 532.8, 532.19 to 532.20). 


Kansas 


As soon as any bank exercises trust authority, it shall segregate all 
assets held in any fiduciary capacity, and shall keep a separate set of 
books showing in detail all proper transactions had in such capacity 
(Gen. Stat. Ann. (Corrick, 1949) § 9-1603). 

Supervision is effected by periodic examination conducted by the 
banking commissioner (Gen. Stat. Ann. (Corrick, 1949) § 9-1701). 

Banks and insurance companies are subject to the same standards 
as are applicable to individual trustees in investing trust funds (Gen. 
Stat. Ann. (Corrick, 1949) § 17-5008; (Supp. 1955) §§ 17-5002, 17- 
5004). 

Kentucky 


Funds held by a trust company in its fiduciary capacity must be 
invested in legally eligible securities. When acting in a fiduciary 
capacity such companies shall have the same rights, power, and duties 
as individual fiduciaries. They are also subject to supervision by the 
director of banking as to their investments and maintenance of records 
(Rev. Stat. Ann. (Baldwin, 1955), §§ 287.210, 287.220, 287.375, 287.420, 
287.460, 386.205). 


Louisiana 


Banks and trust companies organized under the laws of Louisiana 
may act as trustees, and they shall have power to take hold, and ad- 
minister property in trust (Rev. Stats. (1950), § 9: 1871). 

There may be one trustee or any number of trustees (Rey. Stats. 
(1950), 8 9: 1872). 

Where the trustee is a corporate trustee, making general deposits of 
trust. money with an affiliate or in its own banking department, the 
trustee shall be under duty to the beneficiary to obtain as security for 
such deposits, readily marketable bonds or other obligations having 
and maintaining a market value at least equal to the amount of such 
deposits, unless dispensed from so doing by specific words in the trust 
instrument (Rey. Stats. (1950), § 9: 1964 ( 5)). 

No corporate trustee shall lend trust funds to, or buy or sell property 
for, the trust from or to itself or an affiliate (Rev. Stats. (1950), 
$8 9: 1966, 9: 1967). 

No corporate trustee shall purchase for a trust shares of its own 
stock, or its bonds, or other securities, or the stocks, bonds, or other 
securities of an affiliate (Rev. Stats. (1950), $ 9: 1968). 

Maine 


Organization of trust « ‘om panies.—-F ive or more persons, a major ity 
of whom shall be residents of the State, who associate themselves by 
an agreement in writing for the purpose of forming a trust company 
may, upon compliance with the provisions of this section and sections 
96 to 104, inclusive, become a corporation subject. to all the duties, 
restrictions, and liabilities set forth in all general laws now or here 
after in force relating to such corporations (Banking Laws of the 
State of Maine, Rev. St: its. (1954), ch. 59 § 90). 
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Maryland . 

Trust companies are empowered to execute trusts; and in that 
capacity they are subject, as are other banking institutions, to super- 
vision and examination by the bank commissioner (Code Ann. (Flack, 
1951), art. 11 §§ 6-7, 61, 73; art. 37A $1; art. 49A § 5). 
Massachusetts 

The books of a trust company shall be open for inspection at reason- 
able times by beneficiaries of any trust held by such companies. 

Trust companies are subject to periodic examination, must segregate 
the assets of trust funds, and maintain separate accounts thereof (Ann. 
Laws (Michie, 1948) ch. 172 §§ 19, 27, 38, 52, 54). 


Michigan 


Banks and trust companies may exercise the power to act as trustees. 
All assets held in such fiduciary capacity must be segregated from 
general banking assets; and a separate set of books describing in detai] 
all transactions pertaining to trust assets must be maintained (Stat. 
Ann. (1943), $§ 23.763, 23.1055). 

Upon action instituted in the circuit court having jurisdiction over 
a trust company, the State banking commissioner may obtain a decree 
forfeiting the charter of a trust company for having failed to observe 
the laws and to make good any losses resulting from such violations. 
Directors who participate in such violations are also personally liable 
to civil actions for damages (Stat. Ann. (1948), $$ 23.1056, 23.1067). 

Trust companies are also subject to supervision by the commissioner 
and must invest trust assets in legally eligible securities (Stat. Ann. 
(1943), $§ 23.1051 to 23.1052, 23.1061). 

Minnesota 

Trust companies must keep separate books for all fiduciary ac- 
counts, and must segregate the property and funds of any trust. 
Trust companies are responsible to the owner or cestui que trust for 
the safekeeping of trust assets, and are subject to State supervision 
(Stat. Ann. (West, 1946) $$ 48.74, 48.78, 48.81, 48.84). 

Mississippi 

Banks shall segregate all assets held in any fiduciary capacity and 
shall keep a separate set of books and records showing in detail all 
transactions consummated. Such records are subject to examination 
by the bank examiners (Code Ann. (1942), § 5198). 

Missouri 


Trust companies are subject to restrictions on their management of 
trust assets. These restrictions pertain to the investment of trust 
assets, the maintenance of books and records in conformity with regu- 
lations issued by the banking commissioner, and the submission of 
reports to the commissioner (Stat. Ann. (Vernon, 1952), $$ 363.170, 
363.260, 563.280, 363.430; (Supp. 1955), §§ 363.205, 363.225). 

Reciprocity, that is, admission with a minimum of regulation, is 
accorded trust companies and national banks empowered by adjacent 
States to administer trust assets (Stat. Amn. (Vernon, Supp. 1955), 


§ 363.205). 
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Montana 

Trust companies are empowered to serve as trustees (Rev. Codes 
Ann. (1947), § 5-106 (2-3)). 

They are subject to control by the State superintendent of banks 
as to their investment and management of trust assets (Rev. Codes 
Ann. (1947), $§ 5-505, 5-701, 5- 901; (Supp. 1955), 51401). 

Banks serving as fiduciaries are subject to the same requirements as 
are applicable to individual fiduciaries. (See answer IV; Word v. 
Union Bank & Trust Co. ( (1940), 111 Mont. 279, 286; 107 P2d 1083). 
Nebraska 

Any three or more persons may adopt articles of incorporation and 
become a body corporate for the purpose of engaging and conducting 
the business of a trust company upon obtaining a charter from the 
department of banking. The director of banking shall have general 
supervision and control over such trust ae and shall examine 
its books annually (Rev. Stats. (1943), §§$ 8-201, 8-218). 

Such a trust company shall have power to accept and execute all 
such trusts as may be committed to it by any corporation, person 
or persons, and to perform all acts and exercise all powers connected 
therewith (Rev. Stats. (1943), § 8-206). 

Nevada 


“Trustee” means the person holding property in trust and includes 
trustees, corporate as well as a natural person, and a successor or 
substitute trustee (Uniform Trusts Act, Comp. Laws, Supp. 1931-41, 
§ 7718.30 (2)). 

Fiduciary to exercise judgment: In acquiring g, investing, and man- 
aging property for the benefit of another, a fiduci iary shall exercise the 
judgment and care under the circumstances then prevailing, which 
men of prudence, discretion, and intelligence exercise in the manage 
ment of their own affairs, not in regard to speculation, but in regard 
to the permanent disposition of their funds, considering the probable 
income as well as the probable safety of their capital (Comp. Laws, 
Supp. 1943-49, § 7718.55). 


New Hampshire 

No provisions. 
New Jersey 

The only corporations authorized to serve “as trustee or successor 
trustee under inter vivos trusts” are banks. (Memorandum opinion 


of Harold Kolovsky, assistant attorney general, July 19,1955; letter 


of David D. Furman, ahs attorney ener, November 26, 1956: 
citing Stat. Ann. (West, 1950), § 17: 9A-1 (d)). 

Banks acting in a fiduciar y capacity are subject to the same regula- 
tions as apply to individual fiduciaries. (See the answer to ques- 
tion 4.) 


New Mexico 


Corporate trustees are subject to restrictions as to use of trust funds, 
such as lending such funds to itself or to affiliates or officers and em- 
ployees ; and may not sell property in one trust to another (Stat. Ann. 


(1953), 8S 33-3-3 to 33-3-5). 
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Corporate trustees are subject to the same obligations as individual, 
nontestamentary trustees with respect to the filing of an inventory, 
periodically accounting to the courts, and submitting to supervision 
by the latter. If three or more trustees are vested with authority, 
decisions are m: ide by a majority, but a trustee not joining in the 
exercise of pow er is not liable to the beneficiaries (Stat. Ann. (1953), 
$$ 33-1- 16; 33-2-12 to 33-2-14: 33-2-17 ; 33-3- 11). 

New York 

Trust companies are subject to supervision by the State banking 

board and superintendent, and are ee to restrictions as to invest- 


ments (Banking Law (McKinney, 1950), §§ 14, 41, 43, 100-b, 100-c, 
125, 151). 
rth ( ‘arolina 

No corporate trustee shall lend trust funds to itself or an affiliate, 
or to any director, officer, or employee of itself or of an affiliate (Gen. 
Stat. Ann. (Michie, 1950), § § 36-26) 

Funds received by a bank as fiduciary must be invested in eligible 
securities, which shall be kept separate from other assets of its trust 
department (Gen. Stat. Ann. (Miche, 1950), § 36-27). 

No corporate trustee shall purchase for a trust shares of its own 
stock or securities of an affiliate (Gen. Stat. Ann. (Miche, 1950), 
S$ 36-30). 

Corporate trustees are subject to the same liabilties as are imposed 
on individual trustees with reference to voting and investments in 
corporate stoc kk. 

Banks acting as fiduciaries are required to obtain_a license and 

submit to ex: mination by the commissioner of banks (Gen. Stat. Ann. 
(Mic thie, 1950), $$ 53-159 to 53-163). 


North Dakota 

Trust companies are responsible to beneficiaries for the investment 
of trust funds (Rev. Stat. (1953), $$ 6-0508 (2), 6-0510, 6-0515, 
6—-O0518). 

Oh 20 

Trust companies are subject to supervision as to their investment 
of trust funds and are forbidden to commingle trust assets with other 
property held by them. 

Any judge of a court by order of which a trust company is acting, 
may upon his own motion or of any party interested in the trust estate, 
uppoint suitable persons to investigate the affairs and management of 
the trust company concerning such trust, and such persons shall report 
to the court on their investigation. The expense of such investigation 
shall be taxed either against the party requesting it or against the 
trust fund of the trust company, as the court decrees (Rev. Code Ann. 
(p. 1954), $ § 1107.10 to 1107.12, 1107.16). 


Oklahoma 


Trust companies are authorized to serve as trustees, and in that 
capacity are subject to examination by the bank commissioner. Trust 
funds must be invested in securities eligible for investment under the 
Oklahoma Trust Act. Property or securities held by a trust company 
in any fiduciary capacity shall be a special deposit in such company ; 
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and the accounts thereof shall be kept separate from each other and 
separate from the company’s general business. Such investments also 
must not be mingled with other investments of the company nor held 
liable for obligations of the latter (Stat. Ann. (West, 1951), title 6, 
S§ 17, 294, 297, 297.1, 338; title 60, § 175.10). 

No corporate trustee shall lend trust assets to itself or to an affiliate 
or to officers or employees of either. A trustee also shall not directly 
buy or sell any property for a trust from or to itself or an affiliate or 
officers and employees thereof, nor sell property to itself as trustee of 
another trust, nor purchase for a trust shares of its own stock (Stat. 
Ann. (West, 1951), title 60, $§ 175.11 to 175.14; 175.46). 

Oregon 

Trust companies are subject to supervision by the State superin- 
tendent of banks, effectuated by periodic examinations, requirements 
that the trust records be kept in such manner as the superintendent 
directs, and that trust funds be invested in approved securities. ‘Trust 
funds must be segregated, and the records pertaining thereto also must 
be kept separate (Rev. Stat. (1955), § § 706.060; 706.560; 706.570; 
707.310(8) ; 708.030; 708.335; 708.380; 709.150(8) ; 709.190; 709.220). 
Pennsylvania 

Trust companies are empowered to serve as trustees (Stat. Ann. 
(Purdon, 1930), title 7, $§ 819-1101 to 819-1103). 

Corporate trustees are subject to the same obligations and processes 
as are applicable to individual trustees and which are set forth in the 
answer to question IV. 

No bond shall be required of banks or trust companies serving as 
trustees (Stat. Ann. (Purdon, 1950), title 20, §§ 320.911, 320.943, 3291). 

Trust companies must segregate all fiduciary assets (Stat. Ann. 
(Purdon, Supp. 1955), title 7, § 819-1108). 

Limited investment of trust assets in real estate and in securities 
secured by real estate is permitted (Stat. Ann. (Purdon, Supp. 1955), 
title 7, § $19-1109.1). 


Rhode Island 

Every trust company shall have the power to receive and hold 
moneys in trust upon such terms as may be agreed upon, and to invest 
moneys in its hands in such bonds, obligations, or property, real, 
personal, or mixed, as it may deem prudent, subject to restrictions 
imposed by law (ch. 133 of the General Laws of 1938, § 4 (a) ). 

Such corporation shall also have power to accept and execute all 
such trusts, and to hold in trust all such property, of every descrip- 
tion, as may be committed to it by any person or persons, or by any 
corporation, or by any court of this State or of the United States (ch. 
133 of the General Laws of 1938, § 4 (e) ). 


South Carolina 


Any bank or trust company may serve as trustee under an instru- 
ment in the same manner and subject to the same control as an indi- 
vidual trustee (Code Ann. (1952), § 8-241). 

Such banks are subject to examination by the State board of bank 
control, must segregate all trust assets from general banking assets, 
and must keep a separate set of books or records showing in detail all 








| WELFARE AND PENSION FUNDS 91 


transactions relative to such trust assets (Code Ann. (1952), §§ 8-251, 
$245, 8-255, 8-581) 

Trust funds shall be invested in strict accordance with the agree- 
ment governing the trust; and, in the absence of such direction, shall 
be invested under the tepens % the laws governing investment of trust 
assets (Code Ann. (1952), § 8-584). 

The pla of each trust shall be kept separate and distinct 
from all other trusts and shall be plainly ‘adiied (Code Ann. (1952), 
$8 8-585, 8-586). 

South Dakota 


Banks are authorized to serve as trustees. When acting in such 
capacity, its reports and accounts shall be rendered and approved 
the same as in the case of individual trustees (Code (1939), § 59.0506). 

Corporate trustees may not lend, buy, or sell trust funds to them- 
selves or to any affiliate or to any officer or employee of either. Trust 
assets must be invested in legally ees securities and segregated 
from other assets (Code (Supp. 1952), $§ 59.0503 to 59.0504, 59.0506). 


7'ennessee 


ee 


Banks are empowered to act as trustees; and as such are subject to 
supervision by the superintendent of banking (Code Ann. (1955), 
S$ 45-232, 45-409, 45-702). 
Corporate trustees are governed by the same provisions as are 
. applicable to individual fiduciaries. (See question 4.) 
Texas 
Corporate trustees are subject to the Texas Trust Act, a summary 
of which is set forth in the answer to question 4. 
Trust companies and private corporations may act as trustees when 


designated by any eee: — or court to do so (Insurance 
Code Ann. (Vernon, 1952), arts. 7.01, 7.14). 


Utah 


Whenever trust companies are appointed as trustees, their capital 
shall be held as security for the faithful per eee of such duties 
and is liable for any default whatever (Code Ann. (1953), § 7-4-5). 

When the instrument creating any trust authorizes the trust com- 

pany to exercise its diseretion in ‘the matter of investments, funds held 

in trust i be invested only in approved securities (Code Ann. 
, | (1953). 8§ 7-5-10: 7-5-11). 

| All assets held in a fiduciary capacity shall be segregated and the 

bank or trust company shall keep a separate set of books showing in 

detail all transactions consummated. Such books are open to inspec- 
tion by the bank commissioners (Code Ann. (1953), § 7-5-12). 

The degree of care to be exercised is the same as that required of 
individu: 1 trustees (Code Ann. (1953), § 33-2-1). 


Vermont 


Trust companies are empowered to act as trustees. In investing 
trust assets they are subject to the prudent-man rule, and must in- 
vest. these assets in legally eligible securities. Supervision of their 
activities is effected by ‘the bs inking commission. 

, Trust companies act as fiduciaries under the same circumstances, 
in the same manner, and subject to the same judicial supervision as a 
natural person legally qualified. 








9? WELFARE AND PENSION FUNDS 


Trust assets must be segregated from bank assets (Stat. (1947), 
§§ 8642, 8673-8674, 8867, 8878; Laws 1949, No. 211). 

Virginia 

Trust companies must invest the funds of any trust assigned to 
them in securities eligible for investment. Trust investments must 
be kept separate from securities owned by these banking institutions. 
Trust companies may not sell any trust property to themselves, and 
such sale constitutes a breach of trust voidable at the election of any 
beneficiary or successor trustee (Code Ann. (Michie, 1950), 
§ § 6-94(7), 6-100 to 6-103). 

Washington 

Every corporation doing a trust. business shall keep books and ac- 
counts of such business separate and apart from other business ac- 
tivity. Such records shall specify the cash, securities, and other prop- 
erty held in each trust and such securities and property shall be segre- 
gated from all other assets (R. C. W. (1951), § 30.04.240). 

Trust companies are authorized to serve as trustees (R. C. W. 
(1951), § 30.08.150 (10)). 

Corporate trustees are governed by the same legal standards as are 
applicable to individual, ‘trustees. (See answer under section IV.) 
West Virginia 

Banks are authorized to serve as trustees. In acting in that fiduciary 
capacity they are required to keep all trust funds and investments 
separate and distinct from other banking assets, to maintain a s« eparate 
set of books and records showing in proper detail all transactions so 
engaged in, and to segregate assets belonging to each of the trust agree- 
ments administered by them (Code Ann. (Michie, 1 955), $§ 3218 ( 
3132 (10), 3133). 

Wisconsin 

Banks are authorized to serve as trustees. In performing trust 
functions banks are required to keep trust assets and records of trans- 
actions therein separate from other banking assets and accounts, to 
submit to examination of said records, and to invest trust assets in 
legally eligible securities (Stat. (1949), §§ 219.01, 221.04 (6, 6a), 
221.15, 221.18, 223.01, 223.03 (6), 228.05 (1), 320.01). 

Any life-insurance company doing business in Wisconsin may hold 
the proceeds of any policy issued by it under a trust agreement upon 
such terms and restrictions as to revocation by the policyholder and 
control by the beneficiary, and with such exemptions from the claims 
of creditors of the beneficiary as shall have been agreed in writing by 
such company and the policyholder. Said proceeds may be held as 
part of corporate assets (Stat. (1949), § 206.39). 

Wyoming 

Trust companies are supervised by the State examiner (Comp. Stat. 
Ann. (1945), § 35-405). 

Banks must invest trust funds in securities eligible for investment 
(Comp. Stat. Ann. (1945), § 8-301; Laws 1955, ch. 122). 
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IV. Are there any particular laws in the various States governing the 
establishment and operation of trusts or insurance plans where 
the trustees are individuals? 

Alabama 


Trustees or anyone acting in a fiduciary capacity, unless authorized 
by a court, are obliged to invest the funds of a trust estate in securities 
declared eligible for investment by statute (Code Ann. (1949), title 
58, $$ 49-50, 52-55; Code Ann. (Supp. 1955), title 58, § 51 (1) (2)). 
Arizona 

No provisions. 

Arkansas 

No provisions. 

| ( ‘alifornia 

In all matters connected with his trust, a trustee is bound to act in 
the highest good faith toward his beneficiary and may not obtain any 
advantage therein over the latter by the slightest misrepresentation. 

Trustees who use or deal with trust property for their own benefit 
may be required to account at the option of the beneficiary. 

No trustee may undertake another trust adverse in its nature to the 
interest of his beneficiary. A trustee who mingles trust property with 
lis own property is hable for the safety of the former and for the 
value of its use. 

A cotrustee is responsible for the wrongful acts of a cotrustee to 
which he has consented or which, by his negligence, he enabled the 
cotrustee to commit. 

In investing trust assets the trustee is obligated to observe the pru- 
dent man rule (Civil Code (West, 1954), secs. 2228-2999, 2932, 2935- 
2939, 2259-2261). 

“The only California statutes are those governing the operation of 
insurance itself. Of course any insurance company is subject to de- 
tailed regulation, which regulations are set forth in the Insurance 
Code of this State” ( Attorney General Edmund G. Brown, by Deputy 

Attorney General William M. Bennett, in letter of Dec ember 3, 1956.) 

“Our Legislature recently enacted the Uniform Supervision of 
Trustees for Charitable Purposes Act (California Statutes, 1955, ch. 
1820). This office has been asked whether or not this particular stat- 
ute applies to employee benefit plans, and we are presently in the 
process of preparing for release an opinion upon that subject. It 
may be that we will hold that the provisions of this newly enacted 
trust statute includes within its regulatory provisions employee benefit 


plans” (letter from Deputy Attorney General William M. Bennett, 
aieiben 3, 1956.) 


( colorado 


In investing trust assets, trustees are governed by the prudent-man 
rule. However, courts of proper jurisdiction may permit trustees to 
deviate from the terms of any trust agreement in the management of 
trust property (Rev. Stat. Ann. (1! 53), S§ 57-8-1 to 57-3-5). 


Connecticut 


It is not possible to determine whether any of the provisions relating 
fiduciaries, with reference to removal, resignation, appointment 
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of a successor, investments, and accounting are applicable to non- 
testamentary trustees (Gen. Stat. (1949), §§ 6813, 6888, 6894, 6998, 
7041, 7051-7052). 
Delaware 

When the trustee or any party in interest, by petition, requests 
the court to approve or disapprove the manner of investment of the 
principal of the trust fund, the application may be referred by the 
court to a master who shall report whether the trustee has in his 
possession securities that are or are not proper investments for trust 
assets (Chancery Court Rules, 127, 131). 

In managing and investing trust assets, trustees are required to 
observe the prudent-man rule (Code Ann. (1953), title 12, §§ 3301- 
3302, 3304). 


Florida 


The Uniform Trust Administration Law controls the activities of 
trustees, their removal, and their management of trust assets. Where 
there are three or more trustees, action of a majority shall be sufficient 
unless the trust instrument provides otherwise. A trustee is accounta- 
ble only for his own acts or defaults, and not for those of a cotrustee, 
or for those of any bank with which trust assets may be deposited. 
A trustee acting for more than one trust shall not be affected, in the 
absence of fraud, by notice of any instrument in relation to any par- 
ticular trust if he has obtained notice thereof merely by reason ‘of his 
acting or having acted for another trust or in some other fiduciary 
capacity. 

In making investments a trustee may rely upon information deemed 
by him to be reliable. He shall not be liable for breach of trust by 
reason only of his continuing to hold an investment which, because of 
changed conditions, has ceased to be an investment authorized by law 
or by the trust instrument (Stat. Ann. (1944), § 691.04). 

Georgia 

Trustees must invest trust funds in securities eligible for invest- 
ment, and any other investment requires court approval (Code Ann. 
(Supp. 1955), § 108-417). 

The trustee shall account for all profits made by diverting trust 
funds to his own use (Code Ann. (1937), § 108-429). 

Idaho 

Trustees are subject to restrictions as to the investment of trust 
funds in their custody (Code Ann. (1948), $$ 68-401 to 68-406; 
(Supp. 1955) §§ 68-501 to 68-505). 

Illinois 
No relevant provision. 


Indiana 


Trustees appointed by any deed or argument shall deliver at least 
annually to each adult income beneficiary a written, itemized state- 
ment of all current receipts and disbursements of both principal and 
income. In addition the trustee, upon request of the beneficiary, shall 
furnish an itemized statement of all property then held by him as 
trustee. Also when they so desire, trustees may file in courts having 
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jurisdiction of the trust an intermediate account showing: (1) the 
period covered by the accounting, (2) the total principal with which 
the trustee is charged, (3) a statement of all mcome received and 
disbursed during said period, (4) and the balance of income and prin- 
cipal remaining at the close of such period and how invested (Stat. 
Ann. (Burns, Supp. 1955), §§ 31-701 to 31-702, 31-705 to 31-707). 

Nore.—The applicability of §§ 87-701, 37-702, 37-705 to 37-706 to nontesta- 
mentary trusts cannot be established with certainty. 


Towa 
No provisions apne to individuals serving as nontestamentary 
trustees have been found. 


Kansas 

Fiduciaries are subject to the “prudent-man rule” in investing fidu- 
icary funds (Gen. Stat. Ann. (Corrick, 1949), § 17-5003; (Bape 
1955) $$ 17-5002, 17-5004). 
Kentucky 

Fiduciaries are obliged to file an annual accounting with the county 
court (Rev. Stat. Ann. (Baldwin, 1955), $§ 25.175, 25.205, 395.255). 

Trust funds must be invested in legally eligible securities (Rev. 
Stat. Ann. (1955) § 386.020). 

Every fiduciary, before entering upon the execution of a trust, shall 
receive letters of appointment from the county court having jurisdic- 
tion (Rev. Stat. Ann. (Baldwin, 1955), § 395.105). 


Nore.—The applicability of these cited provisions to nontestamentary trusts 
cannot be determined with certainty. 


Louisiana 


Individuals who are sui juris and residents of Louisiana, may act 
as trustees, and they shall have power to take, hold, and administer 
property in trust (Rev. Stats. (1950), § 9: 1871). 

A beneficiary may be one of three or more trustees so long as the 
trustees who are not beneficiaries outnumber the beneficiaries who are 
both (Rev. Stats. (1950), $ 9: 1874). 

The trustee shall be under duty, inter alia, to administer the trust 
solely in the interest of the beneficiary, to exercise such care and skill 
as a man of ordinary prudence would exercise in dealing with his 
own property, to use reasonable care and skill to make the trust prop- 
erty productive, and to keep the trust property separate from his own 
property (Rev. Stats. (1950), § 9: 1962). 

The trustee shall be under a duty to keep, render, and file accounts 
not less than once a year (Rev. Stats. (1950), § 9: 1963). 

Maine 


Fiduciary to exercise prudence : In acquiring, investing, selling, and 
managing property for the benefit of another, a fiduciary shall exer- 
cise the judgment and care under the circumstances prevailing, which 
men of prudence, discretion, and intelligence exercise in the manage- 
ment of their own affairs, not in regard to speculation but in regard 
to the permanent disposition of their funds, considering the probable 
income as well as the probable safety of their capital (Rev. Stats. 
(1954), ch. 160, § 18). 
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Maryland 


By invoking the powers of equity courts, trustees may obtain juci- 
cial approval of their resignation from the duties as a fiduciar y which 
they have assumed. A discharge thus granted, which must be 
preceded by judicial notice and hearing, does not release the trustee 
from liability to the cestui que trusts for past acts, defaults, or omis- 
sions of duty (Ann. Code (Flack, 1951), art. 16, §§ 283-284). 

Courts of equity also are empowered to fill vacancies occasioned 
by death; and to grant relief, via appointment of a substitute trustee, 
in litigation instituted by persons interested in the execution of a trust 
who contend that an incumbent trustee is failing or neglecting to per- 
form his duties (Ann. Code (Flack, 1951), art. 16, § 286). 

Courts of equity, whenever they deem the change to be advantageous 
to the cestui que trust, also are empowered to release trustees and direct 
them to transfer trust assets to their successor trustees (Code Ann. 
(Flack, 1951), art. 16, $§ 287-289). 


Massachusetts 


Trade unions, and trusts established by such unions for the sole 
and exclusive benefit of the employees of employers who contribute 
to said trust funds, are expressly exempt from the supervision to 
which domestic insurance companies are subject (Ann. Laws (Supp. 
1955), ch. 175, § 29). 


Michigan 


Upon the death of a surviving trustee, the trust, if then unexecuted, 
shall vest in the court of chancery. The chancery court also may 
accept the resignation of a trustee and grant him a discharge upon such 
terms as the rights and interests of pan inte1 rested 1 in the execution 
of a trust may require (Stat. Ann. (1937), § 26.75). 

In the absence of contrary provisions in the trust instrument, trust 
funds must be invested in legally eligible securities (Stat. Ann. (Supp. 
1955), § 26.85). 
irene 

Upon petition of any trustee of an express trust, or upon petition 
of the beneficiary of such trust, the district court of the county where 
such trustee resides or has his ‘plac e of business shall consider appli- 
cation to confirm the appointment, and thereafter such court shall have 
jurisdiction of such trust as a proceeding in rem. Trustees thus con- 
firmed shall file at least annually with such court an inventory of the 
trust assets and itemized principal and income accounts. The trustee 
also may petition the court for instructions (Stat. Ann. (1946), 
§§ 501.33 to 501.35, 501.45 (1b); (Supp. 1955) § 501.46). 

Miss Ags ippr 

No provisions. 
Missouri 

Independently of any statutory authority or any direction in the 
trust instrument, the powers of courts of equity over the removal of 
trustees is well “ ablished (Gaston v. Hayden (1903) 98 Mo. App. 
683: 73S .W . 938 

On the basis of saben attached thereto, it is unlikely that many 
of the provisions in chapter 456 of the Missouri Code apply to non- 
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testamentary trustees (Stat. Ann. (Vernon, 1956) , § 456.210 to 
456.220). 


Montana 


A trust may be created for any purpose for which a contract law- 
fully made may be made (Rev. Codes Ann. (1947), $$ 86-206 to 86- 
207). 

In all matters connected with his trust, a trustee is bound to act 
in the highest good faith toward his beneficiary. He may not use 
trust property for his own credit or for any purpose unconnected with 
the trust, nor participate in any transaction adverse to that of the 
beneficiary unless the latter is competent to consent to said transaction 
or a court approves the latter. If a trustee acquires any interest, or 
becomes charged with any duty, adverse to the interest of his benefi- 
ciary, he must immediately inform the latter and may at once be 
removed. Every violation of these restrictions shall constitute « 
fraud against the beneficiary. All transactions between a trustee 
and his beneficiary by which the former obtains any advantage from 
the beneficiary are presumed to have been entered into by the latter 
without sufficient consideration and under undue influence. <A trus- 
tee mingling trust property with his own is liable for its safety. 

Any trustee who uses trust property for his own benefit may be 
required, at the option of the beneficiary, to account for all profits 
made or to replace it, or to account for its proceeds, with interest. 

A trustee who uses or disposes of trust property in a manner not 
authorized by the trust, but in good faith, and with intent to serve the 
interests of the beneficiary, is liable to make good to the beneficiary 
whatever is lost by his error. A trustee also is responsible for the 
wrongful acts of a cotrustee to which he consented or which, by his 
negligence, he enabled the latter to commit (Rev. Codes Ann. (1947). 
S§ 86-301 to 86-312: 86-501 to 86-509). 

Declarations of trust and trust agreements may be recorded in the 
office of the county clerk and recorder of the county in which the 
principal office of the trustee is located (Rev. Codes Ann. (1947). 
S 86-406). 

Removals of trustees who violate their trust and the appointment 
of successor trustees may be effected by the district courts (Rev. Codes 
Ann. (1947), $§ 86-605 to 86-608). 

Nebraska 


Unless otherwise provided by lw or by the instrument creating the 
trust, trustees having funds for investments shall invest the same 
in (1) bonds or obligations of the United States of America or of any 
corporation created by an act of Congress and guaranteed by the 
United States, (2) life insurance, endowment insurance, or annuities 
in legal reserve life-insurance companies admitted to do business in 
the State of Nebraska, (3) general obligation bonds or other interest- 
bearing obligation of any State or political subdivision thereof, (4) 
certain specified bonds or notes secured by a first mortgage on realty, 
(5) bonds or interest-bearing obligations of any Federal or State cor- 
poration holding one of the four highest ratings given by two well- 
known statistical organizations, (6) revenue bonds of waterworks 
plants and distribution systems, or other utilities, (7) certificates of 
deposit of banks in the United States which are members of the 
Federal Deposit Insurance Corporation in amounts not to exceed 
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the amount of insurance thereon, and in certain amounts under cer- 
tain conditions, in Nebraska State banks not insured, (8) under cer- 
tain specified conditions, in the preferred stock of a Federal or State 
corporation, and in the common stock of certain companies or corpo- 
rations, and (9) under certain conditions, in stocks or other investment 
securities of management-type investment companies qualified under 
the Federal Investment Company Act of 1940, as amended (Rev. Stats. 
(Supp., 1953), § 24-601, as amended by Laws of 1955, ch. 82 2, p. 238.) 

Any person or any corporation holding any stock or other security 
or property, the title to which may be registered, may, as trustee or 
in any other fiduciary capacity, have same registered in his or its 
own name or in the name of a nominee, without any words indicating 
the fiduciary capacity in which such security is held, provided (1) 
the trustee’s accounts and records at all times show that such security 
is held in a fiduciary capacity, (2) said security is kept separate and 
apart from his own property and from property held by him in 
any other fiduciary capacity. The fiduciary shall be liable ‘individu- 
ally and in his or its own right for any loss resulting to the fiduciary 
estate because said security was so registered instead of being regis- 
tered in his or its name as fiduciary (Rev. Stats. (Reissue of 1948), 
§ 24-604). 


Nevada 

Fiduciary to exercise judgment: In acquiring, investing, and man- 
aging property for the benefit of another, a fiduciar v shall exercise 
the judgment and care under the circumstances then prevailing, which 
men of prudence, discretion, and intelligence exercise in the man- 
agement of their own affairs, not in regard to speculation, but in 

gard to the permanent disposition of their funds, considering the 
probable safety of their capital (Comp. Laws, Supp. 1943-49, 
S$ 7718.55 
New Hampshire 

No provisions. 

New Jersey 

Any nontestamentary trustee shall have the right, in addition to 
and not in limitation of any other remedy now or hereafer provided, 
from time to time ' settle his intermediate and final accounts (Stat. 
Ann. (West, 1953), § 3A: 9-10). 

A trustee under an inter vivos trust may obtain approval of his 
accounts in a court of chancery (in re Rothenberg’s Trust (1941), 129 
N. J. Eq. 377; 19 A2d 639). 

A fiduciary must invest trust assets in legally eligible securities 
(Stat. Ann. (West, 1953),§ § 3A :15-1to3A: 15-10). 

A fiduciary acting under an inter vivos trust or other trust instru- 
ment who, in the exercise of good faith and reasonable discretion, 
continues to hold any investments placed in or added to a trust by the 
creator thereof, shall not be accountable for any loss by reason of such 
continuance nothwithstanding that such investments may not be au- 
thorized by the laws of New Jersey for the investment of trust funds 
(Stat. Ann. (West, 1953), § 3A: 15-12). 

In cases where, by reason of a change in conditions which occurs, 
or which may be reasonably foreseen, the objects of any trust might 
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be defeated by continuance of investment of all the funds of such 
trust in the kinds of securities to which a trustee shall be limited by 
the laws of New Jersey or by the instrument creating the trust, any 
trustee or beneficiary of said trust may institute an action in the 
super ior court to secure authority permitting or directing the trustee 
to invest all or a part of the funds thereof in other kinds of invest- 
ments (Stat. Ann. (West, 1953), § 3 A: 15-15). 

Trustees are governed by the prudent-man rule in investing assets. 
However, if the trust instrument defines or limits the trustee’s powers 
in investing and managing trust assets, the trust instrument shall be 
controlling ; but the superior court retains jurisdiction to authorize a 
fiduciary to depart from the express terms of a trust instrument (Stat. 
Ann. (West, 1953), §§ 3A : 15-19 to 3A:: 15-29). 

Vew Mexico 

Fiduciaries, including trustees of any trust, are subject to the “pru- 
dent-man rule” in investing trust assets (Stat. Ann. (1953), § 33-1-16). 

Nontestamentary trustees are required to file a notice of their 
appointment with the clerk of the district court in the county where 
the trust was created, and deposit a copy of the trust instrument 
together with the names, addresses, and dates of birth of known living 
beneficiar ies, and an inventory of the trust property. Periodic account- 
ings also are to be filed with the clerk. Upon being advised by the 
clerk of the nonperformance of such duties, the judge of the district 
court shall order such trustee to comply (Stat. Ann. (1953), $§ 33-2-12 
to 33-2-14). 

The trustee may account voluntarily even when not required to do 
so; and the court, similarly, may excuse a trustee from performing 
certain statutory duties (Stat. Ann. (1953), § 33-2-17). 

Trustees cannot sell property of one trust to another trust (Stat. 
Ann. (1953), § 33-8-5). 

If authority is vested in three or more trustees, decisions shall be 
made by a majority; but a trustee not joining in the exercise of power 
shall not be liable to beneficiaries (Stat. Ann. (1953), § 33-3-11). 
New York 

A fiduciary holding funds for investment may invest the same only 
in legally eligible securities. However, a fiduciary shall not be liable 
for any loss incurred with reference to any ineligible investment which 
was received by the fiduciary relationship or as to any, ineligible se- 
curity which was eligible when received or when the investment was 
made (Personal Property Law (McKinney, Supp. 1956), § 21 (1, 
6-7) ). 

North Carolina 


A noncorporate trustee shall not lend trust funds to himself, or to 
his relative, employer, employee, or business associate (Gen. Stat. Ann. 
(Michie, 1950), § 36-26). 

When there are three or more trustees, decisions are made by a 
majority, unless the trust agreement otherwise provides, but a trustee 
not joining the majority or dissenting from its decisions shall not be 
liable to beneficiaries for the consequences thereof. (Gen. Stat. Ann. 
(Michie, 1950), § 36-34). 
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A trustee may be liable to beneficiaries for any loss resulting from 
a failure to use reasonable care in voting cor porate stock held as an 
investment. (Gen. Stat. Ann. (Michie, 1950), § 36-31). 


North Dakota 


A trustee is bound to act in the highest good faith toward his bene- 
ficiary ; and if he uses or deals in trust property for his own profit, he 
may be required, at the option of the beneficiary, to account for all 
profits made thereby or to replace trust property employ ed for his own 
use. Any viol: ation of these obligations is a fr aud on the beneficiary. 
Supervision of the Neeey eae} of such trusts is vested in district 
court. (Rev. Stat. (1943), $§ 59-0109 to 59-0119). 

Ohio 


No provisions applicable to nontestamentary trusts were found. 

Moreover, the attorney general has ruled that the trustees of an 
insurance fund established jointly by a union and an employer hiring 
its members are not engaged in an insurance business (OAG No. 1107 
(1946) ; cited by assistant attorney general, Ralph Klapp, in letter, 
November 6, 1956). 


Oklahoma 


Express trusts may be created with power in the trustee, or a ma- 
jority of the trustees to receive title to, buy, sell, exchange, transfer, 
and convey real and personal property ; to take and invest or disburse 
receipts or earnings from the trust estate; and to do any lawful act 
in relation to such trust property which any individual owning the 
same might do (Stat. Ann. (West, 1951), title 60, §§ 171. 17! 5.6). 

No trustee may buy or sell, directly or indirectly, any property for 
the trust from or to himself of his employee; nor, as trustee of one 
trust sell property to himself as trustee of another trust, except fed- 
eral securities. 

A trustee owning corporate stock may vote it by proxy, but shall 
be liable for any loss resulting to beneficiaries from a failure to use 
reasonable care in deciding how to vote the stock. A noncorporate 
trustee shall not purchase for a trust the securities of the cor poration 
with which he 1s connected as an officer or director. 

Any power vested in three or more trustees may be exercised by a 
may jority, but a trustee not joining in such exercise is not lable to 
the beneficiaries for the consequences thereof. Any cotrustee may 
give a power of attorney to another trustee or authorize the latter to 
perform any act in administration of the trust; but does not escape 
liability thereby. Trustees are not excused from liability for in- 
activity in the administration of a trust, nor for failure to prevent a 
breach of trust (Stat. Ann. (W est, 1951) title 60, $$ 175.11 to 175.14. 
175.17). 

Unless the instrument creating the trust provides to the contrary, 
the law governing the giving of bond by executors shall be applicable 
to trustees (Stat. Ann. (W est. 1951), title 60, $ 175. 24). 

Upon the death of the sole trustee of an express trust, and in the 
absence of the trust providing a practical method of appointment, the 
power to appoint shall vest in the court having jurisdiction; and on 


petition of any person interested, such court shall appoint a successor. 
Also, on petition of any person interested, such court, after hearing, 
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may remove a trustee who has violated or attempted to violate an 
express trust (Stat. Ann. (West, 1951), title 60, §$ 175.37 to 175.40). 

Unless otherwise directed by order of the court having jurisdiction, 
or by the trust. agreement, a trustee shall invest trust assets in legally 
eligible securities (Stat. Ann. (West, 1951), title 60, § 175.46). 

Trustees shall not commingle trust funds; and investments in 
so-called common trust funds are prohibited (Stat. Ann. (West, 1951), 
title 60, § 175.46 (E)). 


Oregon 

Fiduciaries are bound by the prudent-man rule in investing trust 
assets (Rev. Stat. (1953), § 128.020). 
Pennsylvania 


Jurisdiction over the administration of trusts is vested in the courts 
of common pleas of the county in which a corporate trustee has its 
principal office or in which an individual trustee resides. 

The supreme court is vested with power to grant relief in equity in 
all cases of trusts so far as regards the appointment of trustees, either 
in consequence of death, inability of the trustee to fulfill his duties, or 
renunciation by the trustee of the appointment under the trust instru- 
ment. Like relief may be granted by district courts and circuit 
courts. 

Where trust property is located in Pennsylvania but the trust is 
administered by a foreign trustee, the aforementioned courts, on peti- 
tion of the cestui que trust or other interested parties, may appoint 
resident trustees to act in conjunction with said foreign trustees. 

On application of a cotrustee, a court of common pleas may order 
a trustee to file an accounting of his management of trust assets, or 
to perform such other acts as may be consistent with his trust duties. 
The court may assign the audit of said account to auditors. 

Cotrustees also may petition a court of common pleas having juris- 
diction to remove any trustee found to be neglecting, wasting, or 
mismanaging trust assets. 

Trustees may invest trust assets in land subject to court approval; 
and are required to invest other assets in legally eligible securities. 
A trustee shall not be liable for loss arising out of investments in 
legally eligible securities as long as he exercises due care and prudence. 
Ilowever, clirections in the trust instruments as to investments are 
controlling. 

When named in a trust instrument, a trustee, unless that instrument 
so provides, is not required to give bond. 

If a dispute shall arise among trustees, the decision of the majority 
shall control unless otherwise provided in the trust instrument. How- 
ever, a dissenting trustee shall not be liable for the consequences of 
any majority decision. If a majority does not agree in any given 
controversy, the court, unless the trust instrument otherwise pro- 
vides, may direct the exercise or nonexercise of the power in dispute 
as In its opinion is in the best interest of the trust. This action is 
taken followmg petition of any one of the trustees or of any party 
in interest (Stat. Ann. (Purdon, 1930, 1950), title 20, §§ 320.506. 
520.8212 to 320.821.3, 320.903, 320.911, 320.937, 320.940, 320.946. 
320.949, 2741, 2761 to 2764, 2769, 2791, 2872: (Supp. 1955) title 7, 
$$ 819-1109b, 819-1109d). 
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Rhode Island 


Every trust-instrument hereafter made, wherein no provision is 
made to the contrary, shall be deemed to give to the trustees or trustee 
thereunder, for the time being, full power, in their, his or her dis- 
cretion, or, if a corporation, in the discretion of its officer or com- 
mittee duly authorized, from time to time to invest, reinvest or change 
the investment, of all personal property held thereunder for the time 
being (Ch. 486 of the General Laws of 1938, § 10). 

South Carolina 

A trustee of an express trust may sue without joining with him the 
person for whose benefit the action is prosecuted (Code Ann. (1952) 
S$ 10-208). 

Trustees must invest trust assets in legally eligible securities (Code 
Ann. AS weP- 1954), § 67-58; Laws 1955, No. 105; Code Ann. (1952), 
§ 67-59). 

A trustee may continue to hold any securities or other property in 


which the trust had been invested prior to the receipt thereof by such 
fiduciary (Code Ann. (1952), § 67-61). 


South Dakota 


Trustees may not sell property of one trust to themselves as trustees 
of another trust. A trustee owning corporate stock may vote it by 
proxy; but shall be liable for any loss resulting to beneficiaries from 
a failure to exercise reasonable care in deciding how to vote the stock. 
Except as otherwise provided in the trust instrument or by court 
order, any power vested in three or more trustees may be exercised 
by a majority but no trustee who dissents in writing shall be liable 
ra the decision of the majority. A cotrustee shall not be exempt 

from liability for inactivity in the administration of a trust or failure 
to attempt to prevent a breach of trust. 

A court, for cause shown and upon notice to the beneficiaries, may 
relieve a trustee from any or all duties and restraints upon him, or 
wholly or partly excuse a trustee who has honestly and reasonably 
conducted the affairs of a trust. 

If a trustee violates any of the aforesaid provisions, he may be 
removed, and any cotrustee or successor trustee may treat the vio- 
lation as a breach of trust. 

Fiduciaries must observe the prudent-man rule in investing prop- 
erty for the benefit of another. Within the limitations of this rule, 
a fiduciary is authorized to acquire and retain every kind of property, 
real, personal, or mixed, specifically including, but not by way of 
limitation, corporate securities which men of prudence acquire and 
retain for their own account. However, this authorization is not to 
be construed as permission to deviate from the provisions of the trust 
instrument, except insofar as a court may permit. 

In all matters connected with a trust, the trustee is bound to act 
in the highest good faith toward his beneficiary and may not obtain 
any advantage over the latter by the slightest misrepresentation, con- 
cealment, threat, or pressure of any kind. He may not deal in or use 
trust property for personal profit or for any purpose unconnected 
with the trust. 

No trustee may undertake another trust adverse in its nature to 
the interest of his beneficiary without the consent of the latter, 
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If a trustee procures his discharge, he must use at least ordinary 
care and diligence to secure appointment of a trustworthy successor. 

Trustees may be removed for cause by the circuit court, and suc- 
cessors may be appointed by the latter (Code (1939), §§ 59.0106 to 
59.0107, 59.0110, 59.0115 to 59.0116, 59.0204 to 59.0207, 59.0210, 59.0220; 
(Supp. 1952), $$ 59.0505, 59.0508, 59.0511, 59.0515, 59.0518 to 59.0520, 
59.0924; Laws 1955, ch. 12). 
Tennessee 


Chancery, circuit, probate, and county courts have concurrent juris- 
diction to accept the resignation of trustees or to remove and appoint 
trustees (Code Ann. (1955), §§ 35-101, 35-104 to 35-105, 35-108 to 
35-117, 35-121). 

The proceedings shall be had in the county in which the trustee or 
beneficiary, or some one of them resides, or in which some portion 
of the trust property is found (Code Ann. (1955), § 35-102). 

Trustees are required to invest trust assets in legally eligible securi- 
ties; and their liability in making such investments is governed b 
application of the prudent-man rule (Code Ann. (1955), §§ 35-302, 


35-319 to 35-323). 
Texas 


By the terms of the Texas Trust Act, trustees, both corporate as 
well as individual, are regulated as to their management of trust 
assets; and are subject to express prohibitions against lending trust 
funds to themselves, or buying or selling any trust property from or 
io themselves or to a relative, employer, partner, or business associate. 
Also, trustees are not to sell assets in one trust to another trust. 

If three or more trustees manage a trust, decisions may be made by 
i majority; but a trustee dissenting or not participating in such exer- 
cise of power shall not be liable for the consequences of action taken 
by the majority. 

Trustees are also controlled by statutory provisions pertaining to 
the allocation, apportionment, and disposition of income, including 
dividends and share rights issued by corporations whose securities 
constitute a part of trust assets (Rev. Civ. Stat. (Vernon, 1951), art. 
7425b-1 to 7425b-47). 

Utah 


Trustees are required to exercise prudence, discretion, and intelli- 
gence in the management of property entrusted to their care (Code 
Ann. (1953), § 33-2-1). 


Vermont 


No statutory provisions relating to individual trustees have been 
found. 


Virginia 

A reading of the provisions of the Virgina Code relating to fiduci- 
aries does not clearly disclose that they are designed to apply to non- 
testamentary trustees. However, in his letter of October 18, 1956, the 
attorney general, Lindsay Almond, Jr., states that individual trustees 
are governed by such provisions (Code Ann. (Michie, 1950), §§ 26-1 
to 26-7). : 
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Washington 

Any person or corporation handling or investing trust funds as a 
fiduciary shall be guided by the prudent-man rule. Certain invest- 
ments are listed as eligible securities; but a court may permit a fidu- 
ciary to deviate from the trust instrument relating to investment and 
disposition of fiduciary property. In the absence of such court ap- 
proval, however, the provisions of the trust instrument as to invest- 
ments are controlling. A fiduciary may not buy or sell investments 
from or to himself or itself or to any affiliated or subsidiary company 
(R. C. W. (1951), $$ 30.24.010 to 34.24.090). 

West Virginia 

None of the statutory provisions relating to estates and trusts ap- 
pear to extend to nontestamentary trusts (Code Ann. (Michie, 1955), 
S§ 4120-4229: see also Diehl v. Cotts (1900), 48 W. Va. 255; 37 S. FE. 
546; Carroll v. Flanagan (1951), 1385 W. Va. 234: 63S. FE. 2d, 490). 
Wisconsin 

Upon the death of a surviving trustee under an express trust, the 
circuit court shall appoint a successor to serve under the direction of 
that court (Stat. (1949), §§ 231.11 (5), 231.16, 231.24, 231.33; Laws 
1951, ch. 37). 

Upon petition of any trustee of an express trust, the circuit court 
may accept his resignation upon such terms as the rights and interests 
of the persons interested in the execution of the trust may require 
(Stat. (1949), §§ 231.25, 231.28, 231.30). 

The circuit court also may appoint a successor to a trustee whom it 
has removed (Stat. (1949), $$ 231.27, 231.30). 

Trustees must invest trust assets in legally eligible securities (Stat. 
(1949). § 320.01; Laws 1951, ch. 579). 

Where title is of record in a person designated as a trustee, but his 
authority and powers are not set forth in a recorded instrument, it 
shall be conclusively presumed that such person is a trustee of a valid 
express trust and has full power of conveyance (Laws 1953, ch. 530). 
Wyoming 

Individuals serving as trustees must invest trust funds in securities 
eligible for investment (Comp. Stat. Ann. (1945), § 8-301, Am. Laws 
1955, ch. 122 
V. What other laws exist in the Ntates for the regulation of insurance 


policie s issuable to unions or trustees re prese nting employers and 
UNIONS 7 


d { lahama 
No provisions. 
Arizona 


_ 1. Group life insurance: The lives of a group of individuals may be 
insured under a policy issued to a labor union, deemed the policyholder, 
to insure members of the union for the benefit of persons other than 
the union or any of its officials, or agents, subject to these require- 
ments: (1) the premium shall be paid by the policyholder, either 
wholly from union funds or partly from union funds and partly from 
funds contributed by insured members specifically for their insurance. 
No policy shall be issued on which the entire premium is to be derived 
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from funds contributed by such members. A policy may be effected 
when 75 percent of the then eligible members, excluding those denied 
coverage, elect to make the required contributions. A policy on which 
no part of the premium is contributed by insured members must insure 
all eligible members, excluding those uninsurable. The amounts of 
insurance under the policy must be based on some plan precluding 
individual selection either by members or by the union (Code Ann. 
(Supp. 1954), § 61-2504). 

The lives of a group of individuals may be insured under a policy 
issued to (1) trustees of a fund est ablished in Arizona by two or more 
employers in the same industry, provided a majority of the employees 
to be insured are located in Arizona; or (2) the trustees of a fund estab- 
lished by one or more unions, or by one or more employers in the same 
industry and one or more unions, or by one or more employers and one 
or more unions whose members are in the same or related occupations 
which trustees are deemed the policyholder, to insure employees o 
the employers or members of the unions for the benefit of persons 
other than the employers or the unions, subject to the following 
requirements. 

The premium shall be paid by the trustees wholly from funds con- 
tributed by the employers or by the unions, or by both, or, except in 
the case of a policy issued to trustees of a fund established “wholly by 
two or more employers, partly from such funds and partly from funds 
contributed by the insured persons. No policy may be issued to trus- 
tees of a fund ‘established by two or more employers on which any part 
of the premium is to be derived from funds contributed by the insured 
persons specifically for their insurance. A policy on which part of the 
premium is to be derived from funds contributed by the insured 
persons specifically for their insurance may be put into effect only if at 
least 75 percent of the eligible, insurable persons elect to make the 
required contributions. A “polic y on which no part of the premium is 
derived from funds contributed by insured persons specifically for 
their insurance must insure all eligible and insurable persons. The 
policy shall not provide that, if a participating employer discontinues 
membership in the association, the insurance of his employees shall 
cease by reason of such discontinuance. The amounts of insurance 
must be based on some plan precluding individual selection either by 
the insured persons or by the policyholder, employers or unions (Code 
Ann. (Supp. 1954), § 61-2505). 

Group life policies shall contain a provision that any sum becoming 
due by reason of the death of the insured shall be paid to the bene- 
ficiary designated by the person insured. * * * (Code Ann. (Supp. 
1954), $ 61-2514). 

2. Group disability insurance (accident and health): Group dis- 
ability insurance covering employees and members of their families 
may be issued: (1) toan employer or trustees of a fund established by 
an employer . who shall be deemed the policyholder; (2) to a labor 
union insuring at least 25 members for the benefit of persons other 
than the union or its officers or trustees; or (3) to trustees of a fund 
established by two or more employers in the same industry or by one 
or more labor unions, or by one or more employers and one or more 
unions, which trustees shall be the policyholder; or under a policy 
issued to organizations to which a policy of group life insurance may 
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be delivered in this State and insuring classes of persons that can be 
insured under such group life-insurance policy (Code Ann. (Supp. 
1954), § 61-2516). 

(Nore.—States authorizing issuance of similar types of insurance 
on terms approximating those contained in the Arizona laws include 
the following :) 


Arkansas 
Group life insurance (Stat. Ann. (Supp. 1955), § 66-528). 
California 
Group life insurance (Insurance Code (West, 1955), $§ 10202.7, 
10202.8, 10203.4, 10212). 
Colorado 
Group life insurance (Rev. Stat. (Supp. 1955), § 72-6-1 (4b)). 
Group accident and health insurance (Rev. Stat. (1953), § 72-11-16 
(1b)). 
Connecticut 
No provisions. 


Delaware 

No provisions. 
Florida 

Group life insurance (Stat. Ann. (Supp. 1955), § 635.24). 

Group accident and health insurance (Stat. Ann. (Supp. 1955), 
§ 642.04). 

Franchise plan accident and health insurance: These plans consist 
of policies covering 10 or more members of an association, including a 
labor union or an association of employees organized and operating 
more than 2 years for purposes other than procuring insurance. The 
policies may be written in the name of the association or union or may 
be written individually for each of the insured members. The policies 
may include the spouse and dependents of the persons insured; and 
the premiums therefor may be paid entirely from funds of the em- 
ployer, or entirely from funds of the association or union, or entirely 
from funds of members, or partly from the funds of each (Stat. Ann. 
(Supp. 1955), § 642.04 (3b) ). 

Georgia 

No provisions. 
Idaho 

Group life insurance (Code Ann. (Supp. 1955), §§ 41-1606, 41-1609, 
41-1611). 

Group accident and health insurance (Code Ann. (Supp. 1955), 
8 41-3401). 


Illinois 


Group life insurance (Ann. Stat. (Smith-Hurd, Supp. 1955), ch. 73, 
$ 842). 

Group accident and health insurance (Ann. Stat. (Smith-Hurd, 
Supp. 1955), ch. 73, § 979). 
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Indiana 


Group life insurance (Stat. Ann. (Burns, Supp. 1955), § 39-4221). 

‘ : : “4 a 

Group accident and health insurance (Stat. Ann. (Burns, Supp. 
i955), § 39-4260). 

Franchise plan accident and health insurance (Stat. Ann. (Burns, 
Supp. 1955) § 39-4261). 
lowa 

Group life insurance (Code Ann. (Supp. 1955), § 509.1). 

Group life insurance on the franchise plan; and 

Group accident and health insurance on the franchise plan (Code 
Ann. (Supp. 1955), §§ 509.1; 509.14). 
Kansas 

Group life insurance (Gen. Stat. Ann. (Corrick, Supp. 1955), 
§ 40-433). ; 

Mutual nonprofit hospital service (Gen. Stat. Ann. (Corrick, Supp. 
1955), § 40-1805 (D)). 

Nonprofit medical service (Gen. Stat. Ann. (Corrick, 1955), § 40- 
1905 (4)). 

Group accident and health insurance (Gen. Stat. Ann. (Corrick, 
Supp. 1955), § 40-2209). 
Kentucky 

Group life insurance (Rev. Stat. Ann. (Baldwin, 1955), $§ 304.842 ; 
304.844). 

Group accident and health insurance (Rev. Stat. Ann. (Baldwin, 
1955), § 304.760). 

Franchise plan accident and health insurance (Rev. Stat. Ann. 
(Baldwin, 1955), § 304.746). 
Louisiana 

Group life insurance (Rev. Stat. Ann. (West, 1951), § 22:175). 

Group accident and health insurance; 

Blanket accident and health insurance; and 

Franchise plan accident and health insurance (Rev. Stat. Ann. 
( West, 1951), § 22:215), 
Maine 

Group life insurance (Rev. Stat. (1954), ch. 60, § 164). 

Group accident and health insurance (Rev. Stat. (1954), ch. 60, 
$120). 

Franchise plan accident and health insurance (Rev. Stat. (1954), 
ch. 60, § 123). 
Maryland 

Group life insurance (Ann. Code (Michie, Supp. 1956), art. 48A, 
§ 185A). 
Massachusetts 

Group life insurance (Ann. Laws (Supp. 1955), ch. 175, § 133). 

Group annuity insurance, issued to a union or trustees of a fund 
established by one or more employers or by one or more labor unions, 
or by one or more employers and one or more unions (Ann, Laws 
(Supp. 1955), ch. 175, § 182A). 

Blanket accident and health insurance (Ann. Laws (Supp. 1955), ch. 
175, § 110). 
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Michigan 
Group life insurance (Stat. Ann. (Supp. 1955), § 24.270). 
Group accident and health msurance (Stat. Ann. (Supp. 1955), 
$ 24.278 (1)) 
Minnesota 
Group accident and health insurance (Stat. Ann. (Supp. 1955), 
$ 62.01 (6) ;: OAG, October 21, 1948, 249b-8). 
Mi 2878 7p pi 
No provisions. 
Missouri 
No provisions. 
Montana 
No provisions. 





Nebraska 
Group life insurance (Rev. Stat. (1952), §§ 44-1604 to 44-1605). 
Group accident and health imsurance (Rev. Stat. (1952), § 44-760). 
Franchise plan accident and health insurance (Rev. Stat. (1952), 
S$ 44-759). 

v vada 

Group life insurance (Laws 1955, ch. 241). 
Group accident and health insurance (Comp. Laws (Supp. 1931-41), 

§ 3656.93). 

New Hampsh ire 
Group life insurance (Rev. Stat. Ann. (Supp. 1955), § 408.15). 


Accident and health insurance under the franchise plan (Rev. Stat. | 

Ann. (1955), $415.19). 

Ne w J ¢ rsey | 
Group life insurance (Stat. Ann. (Supp. 1955), § 17: 34-31). 
Group accident and health insurance (Stat. Ann. (Supp. 1955), 

$17: 38-15). 

New Mexico 
Group accident and health insurance (Stat. Ann. (1953), § 58-11- 

15). 

York 
tg life insurance (Insurance Law (MeKinney, 1949), § 204; 

(Supp. 1956), § 204 (b)). 

Group ace ident and health insurance (Insurance Law (Supp. 1956), 


S99] 
maw de 
Group annuity contracts (Insurance Law (McKinney, 1949), § 223). 
(;roup contracts issued to unions by hospital service corporations, 
dental expense indemnity corporations, and medical expense indem- 


nity corporatious (Insurance Law (Me ‘Kinney, 1949), § 253 (6)). 
N orth Carolina 


Group life insurance (Gen. Stat. Ann. (Michie, 1950), $ 58-210 


(3-+)). 
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North Dakota 
No provisions. 
Ohio 


Group life insurance (Rev. Code Ann. (Page, 1954), § 3917.01). 

Group accident and health insurance (Rev. Code Ann. (Page, 1954), 
§ 3U25.12). 

Accident and health insurance on the franchise plan (Rev. Code 
Ann. (Page, 1954), § 3923.11). 
Oklahoma 


Group life insurance (Stat. Ann. (Supp. 1955), title 36, § 231). 

Group accident and health insurance (Stat. Ann. (Supp. 1955), title 
306, § 814). 

Accident and health insurance on the franchise plan (Stat. Ann. 
(West, 1953), title 36, § 815). 
Oregon 


Group life insurance: Fraternal benefit societies may issue policies 
on the lives of employees of an employer; but are not authorized to 
issue such policies to unions on behalf of their members (Rev. Stat. 
(1955), § 740.820). 

Hospital care insurance: Hospital care associations may sell such 
coverage to employees and associations [? unions] (Rev. Stat., 
§ 742.010). 

Pe nmnsylvania 

Group life insurance (Stat. Ann. (Purdon, 4954), §§ 552.1, 532.4 
to 532.5). 

Group accident and health insurance (Stat. Ann. (Purdon, Supp. 
1955), § 756.2). 

Franchise plan accident and health insurance (Stat. Ann. (Purdon, 
Supp. 1955), § 756.4). 

Rhode Island 
No provisions. 
South Carolina 
Group life insurance (Code Ann. (Supp. 1954), §§ 37-304 to 37- 
305). 

Group accident and health insurance (Code Ann. (1952), §§ 3 
to 37-532). 

Accident and health insurance on the franchise plan (Code Ann. 
(1952), § 387-551). 

Mutual benevolent-aid associations may be formed by members of 
“local labor organizations with a national or international charter.” 
When approve d by the insurance commissioner, such associations, in- 
corporated or unincorporated, may aid their members or their bene- 
ficiaries in times of sickness or death by levying equitable assessments 
for the payment of sick relief or death benefits. Such associations 
must be conducted without profit, may not have any paid solicitors, 
must file an annual report with the commissioner, and must submit 
to examination by him (Code Ann. (1952), $$ 37-1001 to 37-1006) 


— 
. 


ODL 


South Dakota 


No provisions. 
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Tennessee 
No provisions, 
7 eras 


Group life insurance (Insurance Code, Civ. Stat. Ann. (Vernon, 
1952), art. 3.50). 


Utah 


Group accident and health insurance (Code Ann. (Supp. 1955), 
§ 31-20-2). 
Vermont 

(zroup life insurance (Rev. Stat. (1947), § 9249). 

Group accident and health insurance (Laws 1953, No. 106, § 18). 

Franchise plan accident and health insurance (Laws 1953, No. 106, 
§ 19). 
Virginia 

Group life insurance (Code Ann. (Michie, 1953), $§ 38.1-476, 
38.1-479). 
Washington 

Group life insurance (R. C. W. (1951), §§ 48.24.020; 48.24.030; 
48.24.050 ; 48.24.070. 

Group accident and health insurance (R. C. W. (1951), § 48.21.010). 
West Virginia 

Group life insurawce (Code Ann. (Michie, 1955), §§ 3359(15), 
3359(19) ). | 

Group accident and health insurance (Code Ann. (Michie, 1955), 
§ 3472 (27) (2b)). 
Wisconsin 

Group life insurance (Stat. (1949), § 206.60). 

Group accident and health insurance (Laws 1955, ch. 461). 

Blanket accident and health insurance (Laws 1955, ch. 461). 

Franchise plan accident and health insurance (Laws 1955, ch. 461). 


Wyoming 
No provisions. 


VJ. Are there any State laws regarding the management of employee 
benefit plans by a self-insured employer? 


Employers who provide benefits, whether in the form of disability, 
retirement, death, or other benefits, without exacting any contribu- 
tion therefor from their employees are not deemed insurers under the 
provisions of State insurance codes defining the sale of insurance for 
a consideration by individuals. 

Alabama: No provision. 

Arizona: No provision. 

Arkansas: No provision, 

California: See paragraphs following this table. 

Colorado: No provision. 

Connecticut: No provision. 

Delaware: No provision. 

Florida. No provision. 
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Georgia: No provision. 

Idaho: No provision. 

[llinois: No provision. 

Indiana: No provision. 

Lowa: No provision. 

Kansas: No provision. 

Kentucky: No provision. 

Louisiana: No provision. 

Maine: No ee 

Maryland: No provision. 

Massachusetts: No provision. 

Michigan: No provision. 

Minnesota: No provision. 

Mississippi: No provision. 

Missouri: No provision. 

Montana: No provision. 

Nebraska: No provision. 

Nevada: No provision. 

New Hampshire: No provision. 

New Jersey: No provision. 

New Mexico: No provision. 

New York: No provision. (See paragraph following this table.) 

North Carolina: No provision. 

North Dakota: No provision 

Ohio: No provision. (See paragraphs following this table.) 

Oklahoma: No provision. 

Oregon: No provision. 

Pennsylvania: No provision. 

thode Island: No provision. 

South Carolina: No provision 

South Dakota: No provision. 

Tennessee: No provision. 

Texas: No provision. 

Utah: No provision. 

Vermont: No provision. 

Virginia: No provision. 

Washington: See digest of its law under Part I, page 79. 

West Virginia: No provision. 

Wisconsin: No provision. 

Wyoming: No provision. 

California 

Self-administered insurance (disability) : Any employer maintain- 
ing a plan for furnishing disability insurance benefits to his em- 
ployees for nonindustrial and nonoccupational injuries or sickness, 
under which plan the employer defrays 50 percent or more of the 
expense of such benefits, may secure from the insurance commis- 
sioner a certificate of exemption as an insurer; but is obligated to 
comply with the provisions of the Insurance Code otherwise appli- 

cable to him (Insurane e Code (West, 1955), § 10494.5). 

A labor union is exempt from the life and disability insurance pro- 
visions of the Insurance Code if it is (1) composed of members of 
one craft or industry or allied industries; (2) organized for purposes 
of collective bargaining, and not for profit; (3) does not issue poli- 


i 
| 
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cies but provides for payment of benefits in its bylaws; (4) limits 
its membership to one hazardous operation; and (5) its payment of 
benefits is incidental to the purposes of the union (Insurance Code 
(West, 1955), § 10505). 

New York 

At issue at the moment is the question whether “employee welfare 
and pension trust funds, jointly administered by representatives of 
employers and employess as trustees, * * * are exempt from the 
licensing provisions of the Insurance Law [of New York] under 

§ 466 thereof, so that the trustees may themselves disburse benefits pay- 
able thereunder, or whether such funds are outside the exemption 
statute so that such benefit payments may be made only through a 
licensed insurer.” (Letter of Attorney General Jacob K. Javits, No- 
vember 14, 1956.) 

However, on December 18, 1956, Attorney General Javits ruled that 
the insurance laws do not apply to Jabor unions and their trustees 
who administer self-insured systems; and that said trustees may pay 
“benefits to workers and their families without using a commercial 
insurance company” (New York Times, December 19, 1956, p. 1, 
col. 1). 

Ohio 

An association established by a railway and composed of some or 
all of its employees for purposes of maintaining a — to pay dis 
ability benefits to members and stated sums to their beneficiaries is 
not an insurance company; and in agreeing to participate the rail- 
way company is not engaging in the transaction of insurance busi 
ness (State ex rel. Sheets v. Pittshurgh C. C. & C. R. Co.. 68 Ohio 
Stat. 9; 67 N. E. 93; ite by Assistant Attorney General Ralp] 
Klapp in letter of November 6, 1956). 

Likewise, an employer aa contributes to a health-insurance fund 
to be managed by trustees selected jointly by him and the union rep- 
resenting his employees is not engaging in the business of insuranc 
notwithstanding that he is the sole contributor to the fund (OAG 
No. 1107 (1946); cited by Assistant Attorney General Ralph Klap p 
in letter, November 6, 1956). 








SECTION 3 


SIGNIFICANT LEGISLATIVE PROPOSALS, IN BILL FORM, 
DEALING WITH HEALTH AND WELFARE FUNDS AS 
SET FORTH IN SECTION 302 OF THE TAFT-HARTLEY 
ACT 


Sist CONGRESS 


January 3, 1949—Mr, Kelley 

House Joint Resolution 24—Creates a temporary Labor Relations 
Commission composed of 5 Members of the Senate, to be appointed by 
the President of the Senate, 5 Members of the House of Representa- 
tives to be appointed by the Speaker of the House, and 6 members 
representing the public, management, and labor, to be appointed by 
the President of the United States, which shall make a study of the 
underlying causes of labor disputes and the measures by which they 
may be minimized or eliminated. The Commission sh: all particularly 
study the spec ial problem of nationwide strikes in essential industries 
alfecting the public interest. It shall also investigate * * * the feas- 
ibility of the establishment of a uniform voluntary system of welfare 
funds. ‘The Commission shall confer with responsible leaders of both 
organized or and industry, and shall submit a preliminary report 
of its study by April 15, 1949, and the final report by July 1, 1949, 


Varch 3, 1949—Mr. Wood 


If. R. 8228—-Makes several amendments to the Labor-Management 
Relations Act of 1947 including certain changes in the provisions 
restricting payments to e mployee representatives. Makes it unlawful 
for any employer to contribute to any trust fund through an employee 
representative in any industry affecting commerce and makes it unlaw- 
ful for any employee representative to accept any such contribution 
from. an enployer in an industry affecting commerce, unless the money 
paid to the trust fund is for the sole and exclusive benefit of the em- 
ployees of such employer and their families and dependents; these 
provisions to be effective provided that such payments are held in trust 
for the purpose of paying for medical or hospital care, pensions on 
retirement or death of employees, compensation for injuries or illness 
resulting from occupational activity or insurance to provide any of 
the foregoing, or unemployment benefits or life insurance, disability 
and sickness insurance, or accident insurance. The basis on which 
these payments are to be made specified in a written agreement with 
equal representation in the fund of employers and employ ees together 
M ith such neutral persons as may be agreed upon in order to break a 
leadlock over administration of the fund. Impartial umpires to be 
appointed es the district court of the district where the fund has its 
principle oflice. Provisions for an annual audit to be available to all 
interested parties; pension payments to be held in separate trust. 
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Violators of these provisions subject to fine of $10,000 or imprison- 
ment for 1 year or both; district courts to have jurisdiction i in accord- 
ance with antitrust laws. Provisions not applicable to existing con- 
tracts prior to the enactment of this act. 


83D CONGRESS 

January 11,1954—Mr. Hoffman 

H. R. 7116—To encourage State supervision of labor union health 
and welfare funds, to promote the honest administration thereof, and 
to protect employees and employers from racketeering. Applies the 
antitrust laws to contracts, combinations, conspiracies, agreements, 
activities, or operations which provide for, relate to, or concern any 
payment or delivery of labor union health and welfare funds (amend- 
ing U.S. C. 15:17, 1014). 
January 21,1954—Mr. Hoffman 

H. R. 7437—To amend section 302, title III, of the Labor-Manage- 
ment Relations Act of 1947. Adds further restriction on payments to 
employee representatives to be held in trust for employees and their 
dependents, by providing that such trust funds be supervised by the 
public official or agency which supervises the insurance business in the 
appropriate State or Territory or the District of Columbia (amending 
U.S. C. 29: 186). 
January 21,1954—M?r. Hoffman 


H. R. 7438—Includes labor union health and welfare funds as the 
business of insurance and thereby subject to State regulation, and 
makes applicable the provisions of the antitrust laws to such funds if 
not supervised by the appropriate eae official or agency regulating 
the insurance business (amending U. 8. C. 15: 17, 101 4). 

June 28, 1954—Mr. Gwinn 

H. R. 9705—F urther restricts payments to employee representatives 
by prohibiting payments by employers to any fund of which a repre- 
sentative is an officer, director, trustee, or either directly or indirectly 
an administrator, and places a similar prohibition on representatives 
as to acceptance of such payments. Provides for trustees for welfare 
funds. Requires that employee trust fund benefits be paid to all per- 
sons on whose behalf contributions to the fund are made without dis- 
crimination on account of membership, length of membership, or non- 
membership in any labor organization. Standards for the annual 
audit of welfare funds are prescribed in greater detail (amending 
U.S. C. 29: 186). 

January 26,1953—Mr. Taft 


S. 658, parts ITT and IV—Excerpts from the prohibitions against 
payments to employee representatives by the employers the money paid 
to a trust fund established by such representative if the Secretary of 
Labor after an examination certifies that the fund meets the following 
requirements: (a) Is for the purpose of benefits to employees and their 
families relating to death, injury, illness, unemployment, retirement, 
medical care; (6) the detailed basis on which perme are made is 
specified in a written agreement with the employer; (c) that unless 
waived by the employer, the employees and the ws Hs are equally 
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represented in the administration of the fund with an impartial um- 
pire to settle disputes; (@) an annual audit to be made of the fund; (e) 
that such payments as are intended to be used for pensions or annuities 
made directly from the trust estate are made to a separate trust which 
provides that the funds cannot be used for any other purpose; (f/) and 
that the benefits for employees of such employer ; (IV ) provides that 
the section on prohibitions against payments to denplaty ee representa- 
tives by employers shall not apply to any contracts in force on June 23, 
1947, until the expiration of the contract or July 1, 1954 (now July 1, 
1948) whichever first occurs (amending U. 8. C. 29: 186, 187). 

girs, *, 1954—Mr. Humphrey 


S. 3649—Requires that the following information with regard to 
union health and welfare funds under the Labor- Management Rela- 
tions Act be made public every year: (1) The assets and liabilities of 
any trust fund established as a union health and welfare fund; (2) 
payments made into such fund and the sources of such payments; (3) 
disbursements made from such fund during such year for payment of 
benefits or for other purposes, including salaries and other expenses 
of administering such fund; (4) a list “of any investments made by 
the fund; (5) the amounts paid to officers, employees, or agents of the 
fund as commissions, fees, gratuities, or otherwise, by any insurance 
company doing business w ith the fund, or by any officer, employee, or 
agent of such insurance company. Provides standards for investing 
moneys from union health and welfare funds on a par with standards 
established by State laws for insurance companies. The amendments 
made by this act shall take effect 60 days after enactment. 


January 26, 1953—Mr. Taft 


S. 655—Section 9 (f) of the National Labor Relations Act is 
amended by striking out all of subsection No. (6), which, among other 
things, required a detailed statement or reference to provisions of its 
constitution and bylaws showing the procedure followed on the part 
of a labor organization with respect to “* * * participation in insurance 
or other benefit plans.” 

Feb) uary 23, 1953—Mr. Bailey 


H. R. 3361—Amends the Labor-Management Relations Act of 1947 
by striking out of section 302 (c) the provision which gives Federal 
courts jurisdiction over actions involving welfare funds and other 
payments to employee representatives, including checkoff authoriza- 
tion. 

84rH CONGRESS 


April 18, 1955—Mr, Humphrey 

S. 1717—-Requires that the following information with regard to 
union health and welfare funds under the Labor- Management Rela- 
tions Act be made public every year: (1) The assets and liabilities of 
any trust fund established as a union health and welfare fund; (2) 
payments made into such fund and the sources of such pay ments : (3) 
disbursements made from such fund during such year for payment of 
benefits or for other purposes, including salaries and other expenses 
of administering such fund; (4) a list of any investments made by 
the fund; (5) the amounts paid to officers, employees, or agents of the 
fund as commissions, fees, gratuities, or otherwise by any insurance 
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company doing business with the fund, or by any officer, employee, or 
agent of such insurance company. Provides sti andards for investing 
moneys from union health and welfare funds on a par with standards 
established by State laws for insurance companies. The amendments 
made by this act shall take effect 60 days after enactment. 

January 26, 1956—M essrs. Ives and Allott 

S. 3051—Welfare and Benefit Plans Registration Act of 1956—Re- 
quires all persons responsible for the control, disposition, or manage- 
ment of moneys received by or contributed to any welfare or benefit 
plan to register such plan with the Secretary of Labor within 3 months 
after the close of the first fiscal year of such plan, and thereafter file 
with the Secretary of Labor an annual report of the plan. Such re- 
ports shall be sworn to by a responsible official of the particular plan 
and contain such information as the Secretary may prescribe by regu- 
lation. Authorizes the Secretary to request information from other 
Government agencies and utilize on a reimbursable basis the facilities 
of the Departments of the Treasury, and Health, Education, and Wel- 
fare for such research and other purposes as the Secretary may deem 
appropriate. 

Permits the Secretary to make public the information in the re- 
ports, the disclosure of which he deems appropriate in the interest of 
the public or the beneficiaries. Requires the Secretary of Labor to 
make an annual report to the Congress including such information, 
data, and legislative recommendations in connection with the subject 
matter of the act as he may deem advisable. Makes it a misdemeanor 
to willfully violate or fail to comply with any provision of this act 
or to submit false statements to, or conceal material facts from, the 
Secretary of Labor. Gives the district courts of the United States 
jurisdiction to restrain violations or enforce any liability or duty 
created by the act. Makes it clear that neither the provisions of this 
act nor any action taken thereunder would exempt or relieve any per- 
son from compliance with any Federal, State, or Territorial law re- 
lating to the operation or administration of welfare or benefit plans, 


or authorize the operation or administration of such plan contrary to 
any such law. 


March 15, 1956—Mr. McConnell 


H. R. 9976—Same as 8. 3051 (above) with the following exceptions: 
H. R. 9976 makes it mandatory that the Secretary of Labor provide 
that portions of the reports of welfare or benefit plans, as prescribed 
by the Secretary, be mailed by those persons responsible for the regis- 
tration of the : pl: ins to each be nefic lary requesting such a copy. 

H. R. 9976 also makes availability to the public of such reports 
mandatory under such regulations as the Secretary may prescribe, 
whereas S. 3051 bases this disclosure to the public on that which would 
be in the public interest or in the interest of the beneficiaries, as deemed 
appropriate by the Secretary to disclose. 

H. R. 9976 would require the persons responsible for registration 
of any welfare or benefit plan to file a copy of any report required 
by the act with the Governor of any State requesting such a copy. 
S. 3051 states that the Secretary may require these same persons to file 
such a copy with such State agency as the Secretary may designate. 
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May 17, 1956—Messrs. Douglas, Murray, and Ives 

S. 3873, Welfare and Pension Plans Disclosure Act—Requires reg- 
istration with the Securities and Exchange Commission by all types 
of employee welfare and pension benefit plans covering 25 or more 
employees. Requires such registration to provide basic minimum 
data covering each plan to permit its identification and classification. 
Requires the filing of annual reports for every plan which covers 100 
or more employees, including full legal and financial data and based 
upon an audit by an independent accountant. Such reports must 
include information concerning contributions, benefits paid, expenses, 
salaries, fees, reserves, etc. If such benefits are provided by an 
insurance carrier, the required data must include premiums paid, 
dividends, commissions, fees, retentions, etc. In the case of plans 
which have a reserve fund, the report is required to include summary 
data concerning these reserves and their investment, and detailed 
information on all investments in property of any party in interest, 
any investment in any security which exceeds 5 percent of the fund, 
and any investment in 1 security which exceeds 10 percent of the 
outstanding securities of that issue. 

Charges the Securities and Exchange Commission with the admin- 
istration of this act. Requires that copies of the annual report be 
made available to beneficiaries and other interested parties at the 
office of the plan and to the public generally, in the public document 
room of the agency. 

Sets up an advisory agency drawn from insurance, banking, manage- 
ment, oie related Government agencies, and the general public. 
Empowers the administrative agency to make investigations, and 
apply for court orders to secure performance and compliance with 
the law. Provides criminal penalties for those who willfully violate 
the law, who knowingly make false statements, and who embezzle 
moneys from any fund. Makes the act effective for a period of 3 years. 
Requires the administrative agency to file a report on or before Jan- 
uary 1, 1949, giving its recommendations as to the continuance, sim- 
plification, or modification of the law. 


June 4, 1956—Mr. Thompson of New Jersey 

H. R. 11581—This bill has the same wording as S. 3873 (above) 
except that it substitutes “Secretary of Labor” for “Agency,” i. e., 
Securities and Exchange Commission, which is used in the Senate bill. 
January 5,1955—Mr. Hoffman of Michigan 

H. R. 39—Includes labor union health and welfare funds as the 
business of insurance and thereby subject to State regulation, and 
makes applicable the provisions of the antitrust laws to such funds 
if not supervised by the appropriate public official or agency regulating 
the insurance business (amending U. S. C. 15:17, 1014). 
January 11,1955—Mr. Hoffman of Michigan 


H. R. 2013—Makes it unlawful for the representative of employees 
in an industry affecting commerce to use or attempt to use his position 
to benefit, or attempt to benefit financially except by way of com- 
pensation from the labor organization which cmebave him. 

Adds further restriction on payments to employee representatives to 
be held in trust for employees and their dependents, by providing 
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that such trust funds be supervised by the public official or agency 
which supervises the insurance business in the appropriate State or 
Territory, or the District of Columbia. 

Prohibits denial of employee trust fund benefits to employees and 
their families on the grounds that the employee is not a member of, 
or in good standing with, any labor organization (amending U.S. C. 
29: 186). 

January 13, 1955—Mr. Gwinn 

H. R. 2132—Further restricts payments to employee representatives 
by prohibiting payments by employers to any fund of which a rep- 
resentative is an officer, director, trustee, or either directly or indirectly 
an administrator, and places a similar prohibition on representatives 
as to acceptance of such payments. Provides for trustees for welfare 
funds. Requires that employee trust fund benefits be paid to all per- 
sons on whose behalf contributions to the fund are made without dis- 
crimination on account of membership, length of membership, or 
nonmembership in any labor organization. Standards for the annual 
audit of welfare funds are prescribed in greater detail (amending 


U.S. C. 29: 186). 
March 21, 1956—Mr. Frelinghuysen 

H. R. 101: 24, Welfare and Benefit Plans Registration Act of 1956.— 
Provides for the registration and reporting of welfare and benefit 
plans. Requires the registration of such plans with the Secretary of 
Labor when (1) any exemption from taxation is claimed under the 
Internal Revenue Code by reason of the nature of activities of such 
plan; or (2) any claim is made that money involved in such plan 
constitutes an allowable deduction in computing taxable income under 
the Internal Revenue Code; or (3) contributions are received from any 
person who claims all or any part of such contributions as an allow- 
able deduction under the Internal Revenue Code in computing taxable 
income. Authorizes the Secretary to request from any department, 
agency, etc., any information he deems necessary to carry out his func- 
tions under this act. 

Sets out the powers of the Secretary such as the Secretary is au- 
thorized to make such rules and regulations as may be necessary to 
carry out the provisions of this act, etc. Requires the Secretary to 
submit a report annually to the Congress including such information 
and date, and such recommendations “for further legisl: ation as may be 


needed. 
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SECTION 4 


A REPORT OF VARIOUS INTERESTED PARTIES’ OPIN- 
IONS ON SECTION 302 OF THE NATIONAL LABOR 
RELATIONS ACT AS STATED IN TESTIMONY BEFORE 


CONGRESSIONAL COMMITTEES FROM 1948 THROUGH 
1955 


Summary or Joint Hearinos, 1948 
MANAGEMENT TESTIMONY 


The act should be amended specifically to exclude pension and 
welfare funds from the area of mandatory collective bargaining. 
This should be done because— 

Employers’ obligation to bargain should be limited to wages, 
hours, and working conditions. To extend it beyond this would 
place an unsupportable burden upon the collective-bargaining 
process, would open new areas of labor-management conflict, and 
jeopardize the extension and development of welfare plans. 

Pension plans look to the future. No employer should be asked 
to commit himself to a contractural basis with respect to such 


future obligations. 


Such plans involve complex economic considerations which do 
not lend themselves to collective bargaining. The situation is 
further complicated by the fact that a “single employer may have 
to bargain with many unions. <A wor kable pension plan should 
have continuity and not be subject to the vicissitudes of collective 
bargaining. 

Extension and development of benefit plans would be jeopard- 
ized by forced bargaining. 


LABOR WITNESSES 


Welfare funds should be subject to collective bargaining. Elimi- 
nate the section of the Taft-Hartley Act dealing with welfare funds. 
The only real threat to sound administration of welfare plans has been 
the Taft-Hartley Act and the unnecessary litigation growing out of 
its provisions. Do not limit the right to strike. 


Summary or House Heartnas, 1949 
MANAGEMENT TESTIMONY 


The act should be amended to exclude welfare and pension funds 
from the area of compulsory collective bargaining. Where employers 
contribute to such funds, safeguards against misuse are essential. 
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LABOR WITNESSES 


Repeal Taft-Hartley. The principles of equity and the laws of the 
various States are sufficient to protect such trust funds. 


Sum™Mary or 1953 Heartnes on Tarr-Hartiry 
MANAGEMENT WITNESSES 


In general, the trend of management opinion has not deviated from 
its original position on Taft-Hartley revision regarding welfare and 
trust funds. No radical changes were proposed, the witnesses appar- 
ently feeling that the existing provisions warranted only superficial 
improv ement. The most unanimous view was the opposition to any 
amendment permitting employers to waive the right to participate in 
the administration of welfare or pension plans. Near ly as consentient 
was the view that the Labor Department, or the Secretary of Labor, 
should not have supervisory, examinatorial, or administrative powers 
over welfare funds. A preponderant portion of this testimony dealt 
with S. 655 and S. 658, the most prominent stipulations of which are 
the two mentioned above. 

However, these witnesses repeated most of the same beliefs that were 
found in the 1948 and 1949 hearings. Opposition was still prevalent 
regarding welfare funds as a proper subject for compulsory collective 
bargaining; this also extended to those welfare funds negotiated as a 
result of industrywide or area strikes. 

Generally speaking, management continued to favor joint admin- 
istration of welfare and trust funds, while concurrently sustaining the 
concept of a congressional study or investigation of the welfare-fund 
area. 

LABOR WITNESSES 


Union witnesses testifying in the 1953 hearings no longer insisted 
upon repeal of section 302 of Taft-Hartley nor of the law as a whole. 
The trend was toward elimination of any Federal regulation of union 
welfare funds and the modification of regulations of welfare plans by 
Taft-Hartley. Union witnesses were in general accord in ‘th at they 
believed joint administration to be best for welfare trusts. Amending 
section 302 was recommended only to the extent that employers and 
unions may negotiate without limitation and that the restrictive pro- 
visions of Taft-Hartley be removed so as to permit this to occur. 

The unions were, for the most part, opposed to review of welfare 
funds by the Secretary of Labor, and to the Taft-Hartley requirement 
for joint administration of welfare funds. In essence, it was held that 
employers and unions could best work out their own arrangements 
once the limiting regulations of Taft-Hartley were set aside. 


Summary or Hearrnes, 1955 


LABOR WITNESSES 


Unions and companies should each do much more to educate their 
members and officials on the purchase of insurance and related benefits. 
A law requiring disclosure of data on health and welfare programs 
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would probably serve a useful purpose if integrated into a program 
of further study of the problems. 


JorntT Hearrnos, 1948 
WITNESSES REPRESENTING MANAGEMENT 


American Cyanamid Co.: Suggests that the act be amended so as 
to exclude specifically pensions and retirement plans from the area of 
collective bargaining. (Statement by Edmund J. Dempsey.) 

Armstrong Cork Co., Lancaster, Pa.: Recommends that the lan- 
guage of the act be amended to make it clear that it is the intent of 
Congress to limit compulsory collective bargaining to such matters as 
wages, hours, and working conditions, and to exclude employee-bene- 
tit plans from mandatory collective bargaining. This recommenda- 
tion is in the long-range interest of labor; first, because mandatory 
bargaining of these plans would tend to increase the cost of the bene- 
fits to the individual employees; and second, because mandatory bar- 
gaining would tend to discourage employers now without such plans 
from establishing them, and to discourage employers who now have 
employee-benefit plans from liberalizing them. This recommendatiop 
is in the long-range interest of management because it avoids seven 
serious practical problems: (1) The complexity of employee-benefit 
programs; (2) time required to develop sound programs; (3) need for 
flexibility and freedom of action to insure continuation of the enter- 
prise; (4) difficulties of dealing with multiple unions; (5) increased 
cost of employee benefits; (6) problem of obtaining necessary ap- 
proval from five sources; (7) problems resulting from union partici- 
pation in administration of employee-benefit programs. (Statement 
by Kenneth O. Bates.) 

Associated Industries of Missouri: The NLRB ruling to the effect 
that employers must bargain on welfare funds should be overruled by 
legislation. Employers’ obligations to bargain should be limited to 
wages, hours, and working conditions. Fringe issues such as health 
and welfare funds, group insurance, pension plans, health centers, etc., 
do not fall within the realm of matters on which employers should be 
required to bargain. 

A disagreement as to what the plan should contain might result in 
no plan and, hence, deny any benefits which might otherwise be vol- 
untarily given. (Statement by George B. Logan.) 

Association of Uptown Converters, Inc., New York, N. Y.: The 
act, while a step in the right direction, does not go far enough. If 
the true purpose of the legislation is to be achieved, the welfare sec- 
tion should be rewritten so as to provide effectively and definitely the 
protection which was intended. Substantially the same checks, re- 
straints, and restrictions that are desirable for other insurers would 
be equally desirable as to nonexempt welfare funds. Recommends 
amendment to the act. (Statement by Robert Abelow.) 

California Packing Corp.: Recommends that retirement plans be 
removed from the area of collective bargaining. If required to bar- 
gain collectively with several unions we will be faced with a wholly 
impractical and unworkable situation and that such a situation can 
only result in the ultimate weakness of or jeopardy to the protection 
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and benefits for those whom the plan is designed to serve. (State- 
ment by Arthur W. Ford.) 

Christensen, George B., member of law firm of Winston, Strawn & 
Shaw, Chicago, Ill.: The problems presented are not primarily legal 
but are of an actuarial and financial nature. Provisions limiting the 
field of collective bargaining should be enacted. The Inland Steel de- 
cision is a strong indication that if left to itself the Board will con- 
tinually expand the bargaining area. 

Continental Baking Co.: Recommends the adoption of an amend- 
ment to the act, the effect of which would be to exempt employers from 
the legal duty to bargain collectively on the subject-matter of em- 
ployee welfare plans. 

“Private industry will find it increasingly difficult, and perhaps 
impossible, to adopt new pension plans or improve existing plans.” 
(Statement by George Faunce, Jr.) 

Crane Co., C hicago, /1l.: Believes that by reason of the confusion and 
uncertainty ‘which was caused by the NLRB ruling the act should be 
amended in such manner as to expressly exclude compulsory negotia- 
tions in regard to retirement and pension plans. (Statement by Rus- 
sell G. Creviston. ) 

Hooker Electrochemical Co., Niagara Falls, N. Y.: Welfare funds, 
and particularly pension and insurance plans, should be outside the 
field of compulsory labor negotiations. They should be excluded from 
the act. Compulso negotiation of these subjects might tend to re- 
strict the benefits of such programs. Certainly it w ould complicate 
their adoption. 

Iserman, Theodore, attorney at law, New York, N. Y.: Recom- 
mends changing and clarifying the language of section 8 (a) (2) of 
the National Labor Relations Act. Would forbid employers to con- 
tribute to a union, or to any fund over which a union has control or 
partial control, any money at all. 

The thing that is wrong with welfare funds is that they violate sec- 
tions 8 (a) (1) and 8 (a) (2) of the Wagner Act. 

Labor Relations Institute, New York, N. Y.: The whole question 
of employee pension and welfare funds should be removed by amend- 
ment to the law from the scope of collective bargaining. The ques- 
tion should be left to the employers alone. Says that 1f this provi- 
sion of the law is not otherwise changed, subsection 302 (g) needs 
clarification. (Statement by Ola C. Cool.) 

Lincoln Electric Co., Cleveland, Ohio.: Whenever you have a wel- 
fare program or any other program covered by laws the difficulty 
of arriving at a conclusion is tremendously increased. (Statement 
by James F. Lincoln.) 

Manufacturers Association of Syracuse, Inc., Syracuse, N. Y.: 
The NLRB should be proscribed from ruling that employers must 
bargain on welfare funds. The nature of wel fare funds is such that 
they do not lend themselves to bargaining procedure. (Statement 
by R. H. Pass.) 

Monsanto Chemical Co., St. Louis, Mo.: Urgently suggest that the 
act be amended so as to exclude pension plans from compulsory col- 
lective-bargaining negotiations. “It is obvious that we can’t have 
a different form of pension plan for each plant and office. In addi- 
tion, no insurance company will change from year to year the provi- 
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sions and terms of outstanding annuity policies.” (Statement by 
W. W. Schneider.) aad 

National Association of Manufacturers: States that the provisions 
of the present law relating to payments to union health and welfare 
funds are inadequate. Suggests amendment of the act to: first, that 
there be no legal obligation or no compulsion to bargain with reference 
to employee benefit plans; second, that section 302 be amended to make 
it unlawful for the employer to pay moneys over to a union for such 
a plan; and third, that time be permitted for existing plans to be 
conformed. 

Compelling reasons why employee benefit programs do not lend 
themselves to the collective-bargaining procedure might be sum- 
marized as follows: (1) Bargaining over employee benefit plans 
would impose an unsupportable burden on the collective-bargaining 
procedure. (2) Bargaining about benefit programs threatens their 
effectiveness. (3) Forced bargaining on benefit plans magnifies the 
problems of contract administration. (4) New areas of labor-manage- 
ment conflicts will be opened. (5) Extension and development of 
benefit plans will be jeopardized by forced bargaining. (Statement 
by Raymond S. Smethurst.) 

National Coal Association: Welfare and pension plans should be 
excluded from the subjects for compulsory bargaining under the 
act and strikes to enforce their adoption should be made illegal. So 
long as they are permitted subjects for voluntary bargains they will 
impair the process of collective bargaining, set up competition between 
national unions, and transfer to such unions functions that are in- 
dustrial and governmental. (Statement by Ebersole Gains.) 

National Coal Association: The central union pension-welfare 
fund is a coercive method used by the mine union to subvert every 
factor of sound retirement programs. Section 305 of Taft-Hartley 
deals inadequately with this problem. Allows labor unions the un- 
limited power to pool themselves and enforce collectivism. Causes 
strikes which are injurious to the public interest which are supposedly 
not sanctioned by Taft-Hartley. 

Suggests that labor organizations should no longer be able to strike 
on this basis. Distinguishes between reasonable union-employer bar- 
gaining for these benefits and that which exacts moneys from an en- 
tire industry by coercion. Adequate remedy would be to bar these 
exactions and rely on consent and agreement. Would throw out 
Krug-Lewis agreement, outlaw a strike for a welfare fund, and take 
the welfare section, as it stands, out of Taft-Hartley. (Statement 
by Forney Johnston.) 

Norge division, Borg-Warner Corp., Detroit, Mich.: There are at 
least five reasons why the divisions over which I have supervision 
could not in any case bargain with individually or with a group of 
employees over the terms of a retirement plan: 

1. The premium cost or payment into the retirement fund depends 
upon the normal selected retirement age. This age must be determined 
by the company in order to insure a young and vigorous working force 


and to enable promotions to occur in an orderly fashion and to insure 
good morale. 


2. While the matters of wages, hours, and working conditions are 
day-to-day matters, pension plans look to a future date and it is not 
reasonable to expect that an employer be asked to bargain and commit 
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itself to a union committee on a contractual basis with respect to such 
future obligations. 

3. A workable pension plan should have continuity and not be 
subject to change or alteration on each ensuing occasion when a new 
group of pre or employee representatives are negotiating the 
relationship between the employee and the employer. This develops 
all types of problems in relation to changes, actuarial soundness, tax 
rigeletions. and financial expediency concerning the plan. Moreover, 
the current attitude of employees varies from bargaining date to bar- 
gaining date and this prevent the development of an adequate retire- 
ment benefit built up by payments constantly made and funded over 
a long period of years. 

4. Many economical and social factors militate against bargaining 
on pension plans. Employers can be placed in a serious competitive- 
cost disadvantage with competitors acd frequently, in order to develop 
such a plan, the employee is asked to accept a lower wage. Such a 
benefit baing provided for and to come into effect in the future if the 
employee remains with the company does not, in most cases, offset 
lower wages. All of these matters can be compensated by adequate 
Federal social security rather than attempting to coerce certain em- 
ployers to supplement social security under various private pension 
plans and through collective bargaining. 

5. It is evident that the complicity of such plans prevents bargain- 
ing on them in large industrial concerns. A retirement program, if 
placed into effect at all, requires months of study and participation by 
the best legal, financial, and actuarial talent. Where many plants 
are involved it is impossible to develop such studies in the confusion 
around bargaining tables. (Statement by Howard E. Blood.) 

Quaker Oats Co.: Believes compulsory bargaining presents a serious 
obstacle with respect to the extension of pension plans. Pension and 
profit-sharing plans are peculiarly unfitted for bargaining procedures. 
They involve technical considerations far outside the knowledge and 
experience of bargaining committees on both the management and 
union sides of the table. The plans must be uniform in their applica- 
tion to union and nonunion groups alike, and no organized minority 
group of employees should be permitted to influence them. (State- 
ment by John Stuart.) 

Richfield Oil Corp., Los Angeles, Calif.: Amend the act to remove 
the subject of pensions, group insurance, and the like from the field 
of compulsory collective bargaining. There is not enough flexibility 
in pension programs to accommodate continual modification or 
amendment. The principal value of a pension program to employees 
lies in its stability. This stability can never be achieved through col- 
lective bargaining. (Statement by David Guntert.) 

San Diego Employers Association, Inc.: Does not believe that 
employers should be compelled to bargain on welfare funds. If wel- 
fare funds are created, then they definitely should be financed jointly 
by the employer and employees, and controlled by them on an equal 
basis, or by their representatives. (Statement by D. L. Flagg.) 

Southern States Industrial Council: lf union welfare funds financed 
by employees are to be permitted at all, certainly the law should make 
employers free from any compulsion to bargain over their institution 
or management. If Congress is not disposed to outlaw their operation 
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entirely, at the very least it should provide that they be excluded from 
the bargaining process. (Statement by Tyre Taylor.) 

Standard Milling Co., Chicago, Lll.: It is advisable and necessary to 
amend the act to remove the subject of pensions and welfare funds 
from the field of compulsory collective bargaining. (Statement by 
Clarence B. Jones.) 

Standard Oil Company of California: Suggests amendment to the 
act which would set forth that the employer shall not be required 
by law to bargain collectively concerning retirement, pension, annuity, 
profit sharing and other employee benefits of a social-security nature. 
Such an amendment would leave the employer free to bargain on such 
benefits if he so desired, but eliminating the legal compulsion to do so. 
(Statement by T. S. Petersen.) 

Standard Oil Company of Ohio: Recommends amendments to the 
act that will clearly eliminate the requirements of collective bargain- 
ing on such matters as pension and retirement benefit plans, group 
life insurance and hospitalization benefit plans in all situations where 
such plans are financed or funded in whole or in part by the employer. 
(Statement by C. T. Foster.) 

Stewart-Warner Corporation, Chicago, [il.: It is inadvisable and 
impractical to force employers to negotiate on pensions and other 
employee benefit matters. Because of the nature of the collective- 
bargaining process, it would be impossible to reach an agreement on 
pensions and similar matters which would be satisfactory to each 
separate union in a large industry. (Statement by James 8S. Knowl- 
son. 

Taylor-Winfield Corporation, Warren, Ohio: Welfare funds under 
joint administration should not be forced on any employer as a com- 
pulsory bargaining matter any more than compulsory union member- 
ship should be forced on labor. (Statement by N. L. Pernice.) 

Washington Gas Light Co., Washington, D. C.: “To require that 
pension plans be the subject of collective bargaining, provides little if 
anything of immediate benefit to labor, and, at the same time, creates 
grave risks of permanent damage to properly financed, actuarily 
sound, pension plans. Pension benefits should not be subject to the 


tensions of collective bargaining, and this serious defect in the law 
should be remedied.” 


Jornt Heartnas, 1948 


WITNESSES REPRESENTING LABOR 


Amalgamated Clothing Workers of America: Opposed to any legis- 
lation that would curtail the continuation of the insurance programs 
worked out by the men’s clothing industry. Welfare funds should 
be subject to collective bargaining. 

American Federation of Labor: Collective bargaining is the sound, 
permanent solution to the problem of welfare funds. “There is no 
reason to presume that limitation or regulation of such funds by public 
law can make them any safer or sounder or more honestly administered 


than a joint agreement reached by labor and management as the result 
of genuine collective bargaining.” 


| 
| 
| 











126 WELFARE AND PENSION FUNDS 


“The only real threat to a sound administration of welfare plans 
has been 4 Taft-Hartley Act and the unnecessary litigation growing 
out of its provisions.” 

Eliminate the section on welfare funds from the act. (Statement 
by William Green.) 

CIO, Oil Workers International Union: Those unions which had 
welfare funds established prior to January 1, 1946, are given a special 
privilege under the law, and it places those unions which were not 
fortunate enough to have such agreements in an unfair position. The 
statute as it now exists has stiffened and strengthened the resistance 
of companies against welfare funds. (Statement by O. A. Knight.) 

C10, United Steelworkers of America: “We negotiate in reference 
to social insurance and in reference to wages because the necessities 
of the situation require that we negotiate. 

“Leave pension and welfare funds completely to collective bargain- 
ing. Do not limit right to strike. 

“We ought to be cautious about saying that the national interest 
is always involved when people get up and strike.” 


OTHERS 


B. C. Forbes: Recommends amendment to act. Pension plans 
should not be a subject for collective bargaining because: (1) To 
have the stability necessary to gain the respect of workers, the pension 
plans must be conceived only after many months of careful study, 
and they must be designed to meet requirements for a long term of 
years, not like wages or working conditions which are usually on a 
year-to-year basis and ¢ onsequently cannot possibly be set up to reflect 
pension plan consideration; (2) it would not work well in actual 
practice. 

The managements of some of our larger corporations must deal 
with dozens of different unions, and it obviously would be impossible 
to work out pension agreements which would be agreeable to all of 
them. 

(3) It will tend to discourage rather than encourage the adoption 
of pension plans. 


THlouse or RepresenratTives Herartnes, 1949 
WITNESSES REPRESENTING MANAGEMENT 


American Mining Congress: Recommends that the law be amended 
to remove the central union welfare fund from the field of required 
bargaining under the law. (Statement by Julian D. Conover, 
secretary. ) 

Lithographers National Association, Inc.: Objects to the provisions 
of the House bill 2032 designed to repeal the provisions of existing 
law with reference to payments by employers to health, welfare, and 
similar funds. 

Amend the law to remove the central union welfare funds from the 
field of required collective bargaining. (Statement by W. Floyd 
Maxwell, executive director. ) 
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Minnesota Mining & Manufacturing Co., St. Paul, Minn.: Has 

ard no objections from the unions about the requirements to have 
eer accounting on welfare funds as stated in the act. (Statement 
by Lyle H. F isher, direc tor, industrial relations. ) 

National Coal Association: Amend the law to remove the central 
union welfare fund from the field of required collective bargaining. 
(Statement by James W. Haley, secretary and general counsel.) 

National Retail Dr Yy Goods Association: Provide restrictions on 
union welfare funds to which management contributes. It is essential 
that where employers contribute funds for the welfare of their em- 
ployees based upon services rendered by such employees, that the use 
of these funds be strictly safeguarded and that the administration 
of the trust be held strictly accountable. (Statement by J. Gordon 
Dakins, general manager. ) 

Southern States Industrial Council; Continued retention of the 
compulsory bargaining rule may serve to lessen rather than promote 
new welfare programs ‘from coming into existence. 

From a long-range point of view it is even more important to give 
consideration to the effect on our ec onomy of welfare plans financed 
from royalty payments. Such payments are a charge on the entire 
economy. The resources available for their payment are not limit- 
less and continued expansion can only mean that members of certain 
unions will receive more than their share, while other less fortunate 
employees will receive less or nothing. (Statement by Tyre Taylor, 
general counsel.) 

WITNESSES REPRESENTING LABOR 


Communications Workers of America: Act should be repealed. 
The law removed the subject of welfare funds from collective bar- 
gaining and surrounded it with rigid rules, limiting purposes and 
administration under penalties including the use of the injunction 
to prevent violations. The principles of equity law and the laws 
of the various States are sufficient to protect such trust funds and 
the administration thereof without the necessity of the additional 
limitations imposed by the Taft-Hartley Act. 

Points out section 302 to illustrate the legal problems and confu- 
sion growing out of Taft-Hartley. (Statement by Joseph A. Beirne, 
president. ) 

Congress of Industrial Organizations: Remove the arbitrary re- 
strictions made complicated or actually prohibited by the Taft-Hartley 
amendments to the Wagner Act relating to such important subjects as 
welfare funds, pensions, and the checkoff. (Statement by James B. 
Carey, secretary-treasurer. ) 

CIO and United Steelworkers of America: Repeal Taft-Hartley 
so that free collective bargaining can be ranuied (Statement by 
Arthur J. Goldberg, general counsel.) 

International T ypographical Union: Repeal Taft-Hartley and sub- 
stitute the Thomas bill (S. 249). (Statement by Woodruff Randolph, 
president. ) 

United Mine Workers of America: Repeal Taft-Hartley and re- 
enact the Wagner Act with certain proposed amendments. (State- 
ment by Thomas Kennedy, vice president.) 
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OTHERS 


Tobin, Maurice J., Secretary of Labor: The provisions of the act are 
complicated, rigid, and burdensome. In view of the millions of em- 
ployees who are dependent on these funds for security it would appear 
wise to encourage the establishment of health and welfare funds, 
rather than encumber them with burdensome restrictions. Any dis- 
couragement to the setting up of voluntary funds can only add to the 
burden of the Federal Government. 

Section 302 has criminal, rather than civil sanctions. The danger 
of being subjected to criminal prosecution in setting up new welfare 
funds is always present. 

Werne, Benjamin, adjunct professor of industrial relations, New 
York University, New York: Welfare funds should be trust funds, 
jointly administered by management and union representatives. 


1953 Heartas on Tarr-Hartriey Revision 
MANAGEMENT WITNESSES 


American Life Convention: Believed that life insurance as a bene- 
fit of welfare funds might be precluded by wording of Senate bill 658 
because life insurance is omitted in the listing of benefits and opposed 
that section, 2 (b) of the bill (see appendix). Opposed to Secretary 
of Labor’s certifying that welfare funds meet requirements of the 
law, proposed life insurance as family benefit. (Statement by Robert 
L. Hogg (S. 2571, 2572, 2573).) 

American Retail Federation: Retention of ban on union-controlled 
welfare funds is advocated; proposed investigation in order to gain 
experience on welfare problems. (Statement of Frederick C. Atkin- 
son (S. 1103).) 

American Trucking Association, Inc.: Opposed to any supervisory 
authority vested in the Secretary of Labor to check proposed uni- 
lateral union administration. Recommends that this task be given 
to the Department of Health, Education, and Welfare, which should 
made a thorough study; would not permit employer to waive partici- 

ation in welfare fund administration. (Statement of Benjamin R. 
filler (S. 733, 735; H. R. 3450, 3451, 3452).) 

Association of the Bar, New York City: Taft-Hartley should be 
amended so as to better define the limits between Federal and State 
jurisdiction. States should be given authority to regulate labor rela- 
tions regarding strikes by an uncertified union for administration of 
welfare and pension funds (H. R. 2972, 2973, 2974, 2975). 

Blissfield Manufacturing Co.: Would prohibit payments to welfare 
funds based on production (H. R. 3753). 

Commerce and Industry Association of New York: Favored present 
provisions although cognizant of abuses; encourage employers to take 
part in administration of welfare funds and prohibit them from vol- 
untarily withdrawing from that administration (S. 2656, 2657; H. R. 
3379). 

Hawaii Employer’s Council: Favored joint administration of wel- 
fare funds; opposed elimination of this function in S. 655.2 





1 Actually Senator Taft’s S. 655 includes nothing with reference to waiving participation 
in the administration of welfare plans. The witness no doubt was referring to Mr. Taft's 
S. 658. 
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IVinois Manufacturer's Association: Recommends investigation by 
a congressional committee to determine necessary legislation regarding 
welfare funds; did not wish to change existing restrictions until this 
was done; opposed to employers waiving rights to participate in wel- 
fare fund supervision ; also opposed to any supervisory authority over 
welfare funds by Department of Labor (S. 2700; H. R. 2847). 

Labor Relations Institute of New York: Would require an annual 
audit of welfare funds by a certified public accountant. (Statement 
of Ola C. Cool (S. 2755).) ioe 

Littelfuse, Inc., Des Plaines, IUl.: Labor should assume responsibil- 
ity commensurate with its power; industrywide bargaining should be 
outlawed as a monopoly; pension funds should be set up as a sepa- 
rate trust beyond the reach of employers and unions. (Statement 
of E. V. Sundt (H. R. 3756).) 

Massengill, S. E. Co.: Proposed that unions be made to account 
for the operation of welfare funds. (Statement of Frank W. De- 
Friece, Jr. (S. 2667, 2768; H. R. 2198).) 

National Association of Home Builders: Would not give unions 
any further control over welfare funds. (Statement of Nicholas Mol- 
nar (S. 2788). 

National Association of Manufacturers: Proposed elimination of 
compulsory bargaining for health and welfare plans; Department of 
Labor should not have supervision over welfare funds. (Statement 
of George W. Armstrong, Jr. (S. 263, 273); also critical of Taft- 
Hartley in that it regards welfare funds as a collective bargaining 
problem rather than an actuarial one (H. R. 4085).) 

National Association of Radio and Television Broadcasters: Pro- 
posed that welfare funds be administered in accordance with banking 
and insurance laws; opposed to Department of Labor supervision over 
welfare funds; favors continuance of section 302 (c) (5) in Taft- 
Hartley (see appendix). (Statement of Richard P. Doherty (S. 190, 
208 ; H. R. 1552) .) 

National Constructor’s Association: Favored that section of S. 658 
(sec. 2 (b) which gives Secretary of Labor the authority to examine 
provisions of any trust fund (see appendix) ; did not approve of pro- 
vision allowing employers to waive representation in administration 
of welfare funds. (Statement of C. B. Bronson (H. R. 2341); also 
reiterated by J. J. O’Donnell (S. 1349).) 

National Foundry Association: Opposed to any change in fund ad- 
ministration (H. R. 3558), as embodied in section 2 (b) (c) of S, 658 
which would allow employer to waive rights to management partici- 
pation. (Statement of G. A. Kastner (S. 2804).) 

National Independent Meat Packers Association; Opposed to De- 
partment of Labor supervision of funds; favored retention existin 
provisions, stressing clearer responsibility of union Jeaders as fiducia 
agents (S. 2808; H. R. 2211). 

National Metal Trades Association: Opposed to Department of 
Labor supervision and allowing employers to waive participation in 
administration of trust funds; favored retention of existing law but 
urged investigation by Congress. (Statements of George J. Earl 
(S. 2816) and John Harrington (H. R. 1906).) 











130 WELFARE AND PENSION FUNDS 


National Retail Dry Goods Association: Further strengthening of 
the law regarding welfare funds is needed; no specific recommenda- 
tion except to gain more experience before acting. (Statement of 
Robert J. Doolan (S. 1121).) 

New York Chamber of Commerce: Any weakening by amendment 
of welfare fund provisions in Taft-Hartley was opposed (H. R. 2381). 

New York Industrial Council for National Authority for the Ladies 
Handbag Industry: Favored legalization of those pooled vacation 
plans which went into effect after January 1, 1947; opposed section 
302 (g) (see appendix) of Taft-Hartley for this reason (S. 2789, 2790, 
2791; H. R. 2976, 2977, 2978). 

Pacific Maritime Association: Favored continuation of joint admin- 
istration of welfare funds. (Statement of Paul J. St. Sure. (S. 
1331; H. R. 3152, 3153).) 

Pine Industrial Relations Committee: Opposed to welfare funds as 
subject of for compulsory bargaining; opposed to Secretary of Labor 
having administration of funds; favored transfer to a neutral party 
if joint control is not effected. (Statement of C. L. Irving (H. R. 
1392 ).) 

Pottstown, Pa., Chamber of Commerce: Would prohibit use of wel- 
fare funds for political, economic, or organizational purposes (H. R. 
3809). 

Precision Casting Co., Jne.: Favored an impartial audit of welfare 
funds arid also supervision by an impartial board rather than the Sec- 
retary of Labor as proposed in 8S. 658. (Statement of William J. 
During (S. 2766).) 

Southern Coal Producers Association: Recommended authorization 
of a committee to study welfare funds; legislation should then stem 
from committee’s recommendations; favored system of private wel- 
fare funds; opined that present legislation was inadequate in that 
terms were negotiated as part of the whole of collective bar gaining or 
as a result of industry-wide and area strikes. (Statement of Joseph 
Moody (S. 836, 841; H. R. 2988, 2989).) 

Standard Oil (Indiana) : Opposed provision of S. 655 which would 
permit employer to waive right to participate in administration of 
welfare funds. (Statement of W. J. MeGill (S. 237, 238; H. R. 
3495):) 2 

_ Underwear Institute of New ¥ ork: Would strike out provisions of 

. 655 giving Secretary of Labor authority to review trust funds and 
snapiotaes the right to waive participation in their administration. 
(Statement of Roy A. Chaney (S. 2934).) * 

United States Chamber of Commerce; Favored new provision de- 
fining responsibility of union leaders as fiduciaries of welfare funds; 
would deny protection and facilities of National Labor Relations Act 
to union leaders who have failed in this trust; opposed to Labor De- 
partment having supervisory power over welfare funds; favored re- 
tention of provision for joint administration of welfare funds. 
(Statement of Powell C. Groner (S. 161: H. R. 757, 758).) 


2 See note 1 on p. 128. 
3 Ibid. 











WELFARE AND PENSION FUNDS 131 
WITNESSES REPRESENTING UNIONS 


American Federation of Labor: Limiting regulations of welfare 
plans by Taft-Hartley are neither needed nor justified; objected to 
criminal penalties being too severe, scope of benefits too narrow, pro- 
visions for joint or neutral administration, prohibition of payments 
to members only, and limiting benefits to employees of a particular 
employee participating in the fund rather than any other employees 
such as those that might be transferred from city to city; proposed 
the elimination of limitations on welfare funds as an exemption to 
the prohibition on employer payments. (Statement of George 
Meany (S. 2082; H. R. 483, 484.) 

Congress of Industrial Organizations: Recommended elimination 
of Federal regulation of union welfare funds; would leave it to the 
employer and union to work out own arrangements. (Statement of 
Arthur J. Goldberg (S. 476; H. R. 2715, 2716. 

Congress of Industrial Organizations and United Auto Workers: 
Believed that responsible labor and management could determine bet- 
ter than the Government how welfare trusts should be administered; 
opposed to review of welfare funds by Secretary of Labor (S. 370) ; 
opposed requirement of Taft-Hartley that welfare funds have a tri- 
partite administration; proposed elimination of Federal regulation 
of welfare funds; let employer and union work out their own ar- 
rangement. (Statements of Walter P. Reuther (H. R. 965).) 

Engines rs and Neientists of America . Labor unions should be free 
to bargain, without restraint or limitations, on all matters affecting 
the employment relations, including such matters as union security 
and welfare funds. (Statement of Joseph Amann (H. R. 1962).) 

Pocketbook Workers Union and Sheet Metal Workers Interne- 
tional Association: Proposed amending section 302 of Taft-Hartley, 
so as to make it lawful for employers to make contributions to trust 
funds jointly established by unions and employers so as to provide 
pooled vacation benefits. (Statement of S. H. Cohen (S. 2651).) 

United Electrical, Radio, and Machine Workers of America: Pro- 
posed that restrictive interference with collectively bargained wel- 
fare plans by Taft-Hartley be removed to allow employer and union 
to negotiate their own arrangements. (Statement of Albert J. Fitz- 
gerald (H. R. 2299).) 

United Furniture Workers of America: Proposed amending Taft- 
Hartley so that emplovers and unions may negotiate, without limi- 
tation, health, welfare, and pension plans. (Statement of Morris 
Prizer (H. R. 2968).) 

OTHER WITNESSES 


Lane, Representative Thomas J. (Democrat, of Massachusetts) : 
Recommended lifting restrictions on welfare and pension funds 
(H. R. 1146). 

Lester, Dr. Richard A.: Chairman of the Department of Economics 
and Social Institutions, Princeton University, proposed that. welfare 
and pension fund legislation be left to separate State insurance agen- 


cies or Federal legislation other than national labor relations legis- 
lation (S. 2437). 
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APPENDIX 
RESTRICTIONS ON PAYMENTS TO EMPLOYEE REPRESENTATIVES 
PUBLIC LAW 101, 80TH CONGRESS 


Seo. 302. (a) It shall be unlawful for any employer to pay or de- 
liver, or to agree to pay or deliver, any money or other thing of value 
to any representative of any of his employees who are employed in an 
industry affecting commerce. 

* a * x: 2 * * 


(c) The provisions of this section shall not be applicable * * * 
(5) with respect to money or other thing of value paid to a trust fund 
established by such representative, for the sole and exclusive benefit 
of the employees of such employer, and their families and dependents 
(or of such employees, families, and dependents jointly with the em- 

loyees of other employers making similar payments, and their 
families and dependents) : Provided, That (A) such payments are 
held in trust for the purpose of paying, either from principal or in- 
come or both, for the benefit of employees, their families and depend- 
ents, for medical or hospital care, pensions on retirement or death of 
employees, compensation for injuries or illness resulting from oeccu- 
pational activity or insurance to provide any of the foregoing, or un- 
employment benefits or life insurance, disability and sickness insur- 
ance, or accident insurance; (B) the detailed basis on which such pay- 
ments are to be made is specified in a written agreement with the em- 
ployer, and employees and employers are equally represented in the 
administration of such fund, together with such neutral persons as 
the representatives of the employers and the representatives of the 
employees may agree upon and in the event the employer and employee 
groups deadlock on the administration of such fund and there are no 
neutral persons empowered to break such deadlock, such agreement 
provides that the two groups shall agree on an impartial umpire to 
decide such dispute, or in event of their failure to agree within a 
reasonable length of time, an impartial umpire to decidé such dispute 
shall, on petition of either group, be appointed by the district court 
of the United States for the district where the trust fund has its prin- 
cipal office, and shall also contain provisions for an annual audit of 
the trust fund, a statement of the results of which shall be available 
tor inspection by interested persons at the principal office of the trust 
fund and at such other places as may be designated in such written 
agreement; and (C) such payments as are intended to be used for the 
purpose of providing pensions or annuities for employees are made to 
a separate trust which provides that the funds held therein cannot be 
used for any purpose other than paying such pensions or annuities. 


S. 658, 83D CONGRESS 

aae.8, Po *'* 

(b) Section 302 (c) of such Act [National Labor Relations Act] 
is further amended by striking out everything after the figure “(5)” 
therein and inserting m lieu thereof the following: “with respect to 
money or other thing of value paid to a trust fund established, by 
such representative, if the Secretary of Labor shall have made a 
thorough examination of all the provisions of the agreement estab- 
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lishing such fund (including the holding of a hearing if requested 
by any person demonstrating an interest) and certified that such fund 
meets the following requirements: That (A) such payments are held 
in trust for the purpose of paying, either from principal or income 
or both, benefits with respect to such employees on account of death, 
injury, illness, unemployment, retirement, medical, surgical, or hos- 
pital care (which may include medical, surgical, or hospital care for 
families and dependents of such employees), or for any one or more 
of such benefits, or for providing any one or more of such benefits 
through contracts with insurers; (B) the detailed basis on which such 
payments are to be made is specified in a written agreement with the 
employer; (C) unless waived by the employer, employers and em- 
ployees are equally represented in the administration of such fund 
together with such impartial umpire to settle a dispute in the admin- 
istration of the fund as may be agreed upon, or in the event no such 
umpire has been agreed upon within a reasonable time after a dispute 
has arisen the district court of the United States for the district in 
which the trust fund has its principal office is empowered to appoint 
such impartial umpire upon petition of any trustee; (D) there shall 
be an annual audit of the trust fund, a statement of the results of which 
shall be available for inspection by interested persons at the Depart- 
ment of Labor and at the principal office of the trust fund and at 
such other places as may be designated by agreement between the 
employers and the representative; (B) such employer payments as 
are intended to be used for the purpose of providing pensions or 
annuities through benefit payments made to such persons directly from 
the trust estate are made to a separate trust which provides that 
the funds held therein cannot be used for any purpose other than 
paying such pensions or annuities; and (F) the trust fund be for 
the sole and exclusive purpose of providing benefits for employees 
of such employer (or for such employees jointly with employees. of 
other employers making similar payments).” 


SENATE SUBCOMMITTEE HEARINGS, 1955 
WITNESSES REPRESENTING LABOR 


United Auto Workers, C. I. O.: Recommends that unions and 
companies each do much more to educate their members and officials 
on the purchase of insurance and related benefits. This could be done 
with bulletins, handbooks, classes, ete. 

States that there is also a great need for training programs for 
administrators of welfare plans dealing with the essentials, and offer- 
ing them practical help. For those needing immediate and advanced 
training there should be programs for sates who wish to 
learn more about the contingencies covered, their incidence, and 
actuarial methods. 

There must be far more disclosure of information about benefits, 
costs, and operation of welfare plans. A law requiring disclosure of 
data on the programs would probably serve a useful purpose of inte- 
grated into a program of further study of the problems. Statement 
by Jerome Pollack. 
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SECTION 5 


LEGISLATIVE HISTORY OF EXISTING FEDERAL AU- 
THORITY FOR STATE REGULATION OF INSURANCE 


The Supreme Court in Paul v. Virginia (8 Wall. 168, 183 (1869) ) 
declared that “issuing a policy of insurance is not a transaction of 
commerce.” This decision and doctrine prevailed until the Court in 
U.S. v. Southeastern Underwriters Association (322 U.S. 533 (1944) ) 
overruled the earlier Paul case and decided that the business of insur- 
ance was commerce, and therefore, subject to the Sherman Act of 
July 2, 1890, as amended, and the Clayton Act of October 15, 1914, as 
amended. As a result of this decision many insurance companies 
questioned the authority of various State departments to regulate as 
well as to tax, while others refused outright to comply with State 
regulations. 

As a result of the Southeastern Underwriters Association case Con- 
gress in 1945 passed Public Law 15, 79th Congress, 1st session, the 
purpose of which was twofold: (1) to declare that the continued reg- 
ulation and taxation by the several States of the business of insur- 
ance is in the public interest; and (2) to assure a more adequate 
regualtion of this business in the States by suspending the applica- 
tion of the Sherman and Clayton Acts for approximately two sessions 
of the State legislatiures so that the States and the Congress might 
consider possible legislation during that period. It is to be noted that 
the moratorium proposed therein was not intended to repeal the Sher- 
man and Clayton Acts. Due to the importance of legislation affect- 
ing regulations of insurance by State and Federal authorities and the 
significance of the existing law, the legislative history of Public Law 
15, 79th Congress, Ist session, is hereinafter set out in the following 
order: 

(1) S.340 as reported to the Senate on January 24, 1945. 

(2) Senate Report No. 20 as reported from the Committee on the 
Judiciary on January 24, 1945. 

(3) Debate and passage in the Senate on January 25, 1945, as re- 
ported in the Congressional Record on page 478 and through page 488. 

(4) H. R. 1973 as reported to the House of Representatives on 
February 8, 1945. 

(5) House of eeeee naa Report 143 as reported from the 
Committee on the Judiciary on February 13, 1945. 

(6) Debate and passage with amendments in the House of Repre- 
sentatives on February 14, 1945, as reported in the Congressional 
Record on page 1085 and through page 1094. 

(7) Conference requested in Senate on February 19, 1945, as re- 
ported in the Congressional Record on page 1208. 

(8) House of Representatives agrees to a conference on February 
19, 1945, as reported in the Congresisonal Record on page 1274. 

134 











WELFARE AND. PENSION FUNDS 


135 












(9) Senate debate on conference report on February 26, 1945, as 
reported in the Congressional Record on page 1357 and on page 1442 
through page 1444. 

(10) Senate agrees to conference report on February 27, 1945, as 
reported in the Congresisonal Record on page 1474 through page 1475 
and on page 1477 through page 1489. 
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1st SESSION ; 
S. 340 
| Report No. 20] 
IN THE SENATE OF THE UNITED STATES 


JANUARY 18, 1945 
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Mr. McCarran (for himself and Mr. Frereuson) introduced the 
following bill; which was read twice and referred to the Committee 
on the Judiciary 

JANUARY 24, 1945 


4 
‘ . i 
Reported, under authority of the order of the Senate of January 22, i 
1945, by Mr. McCarran, with an amendment } 


| Insert the. part printed. in italic] 
A BILL 


To express the intent of the Congress with reference to the regulation 
of the business of insurance. 


Be it enacted by the Senate and: House of Representatives of the l 
United States of America in Congress assembled, That the Congress 
hereby declares that the continued regulation and taxation by the 
several States of the business of insurance is in the public interest, and 
that silence on the part of the Congress’shall not be contrued to im- 
pose any barrier to the regulation or taxation of such business by the 
several States. 

Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

(b) No Act of Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any State for the purpose of regulatin 
the business of insurance, or which imposes a fee or tax upon stich 
business, unless such Act specifically so provides. 

Sec. 3. Nothing contained in the Act of September 26, 1914, known 
as the Federal Trade Commission Act, as amended, or the Act of 
June 19, 1936, known as the Robinson-Patman Antidiscrimination 
Act, shall apply to the business of insurance or to acts in the conduct of 
that business. 

Sec. 4. (a) For the purpose of enabling adjustments to be made 
and legislation to be adopted by the several States and Congress, until 
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June 1, 1947, the Act of July 2, 1890, as amended, known as the Sher- 
man Act, shall not apply to the business of insurance, or to acts in 
the conduct of such business, and until January 1, 1948, the Act of 
October 15, 1914, as amended, known as the Clayton Act, shall not 
apply to such business or to acts in the conduct thereof. 

(b) Nothing contained in this section shall render the said Sherman 
Act inapplicable to any agreement or act of boycott, coercion, or 
intimidation. 

Sec. 5. Nothing contained in this Act shall be construed to affect in 
any manner the application to the business of insurance of the Act of 
July 5, 1935, as amended, known as the National Labor Relations Act, 
or the Act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938. 

Sec. 6. As used in this Act, the term “State” includes the several 
States, Alaska, Hawaii, Puerto Rico, and the District of Columbia. 

Sec. 7. If any provision of this Act, or the application of such pro- 
vision to any person or circumstances, shall be held invalid, the re- 
mainder of the Act, and the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shal] 
not. be affected. 
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791m Conaress | ie bead | Reporr 

1st Session | SENATE | No: 20 

EXPRESSING THE INTENT OF THE CONGRESS WITH 

REFERENCE TO THE REGULATION OF THE BUSINESS 
OF INSURANCE 


JANUARY 24, 1945.—Ordered to be printed 


Mr. McCarran, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany S. 340] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 340) to express the intent of the Congress with reference to the 
regulation of the business of insurance, having considered the same, 
favorably report the bill to the Senate with an amendment with the 
recommendation that the bill, as amended, do pass. 

On page 2, line 23, after the word “any”, insert the words “agree- 
ment or”. 

GENERAL STATEMENT 


From its beginning the business of insurance has been regarded as 
:: local matter, to be subject to and regulated by the laws of the several 
States. This view has been fostered and augmented by decisions of 
the United States Supreme Court for a cariod of more than 75 years, 


leading to the generally accepted doctrine that the business of insur- 
ance was not subject to Federal law. 
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On June 5, 1944, in the case of U. 8. v. Southeastern Underwriters 
Association, et al., the Supreme Court decided that the business of 
msurance was commerce and, therefore, subject to the Sherman Act 
of July 2, 1890, as amended, and the Clayton Act of October 15, 1914, 
as amended. 

The Attorney General, in several appearances before the Judiciary 
Committee, frankly stated that the Department of Justice had no 
opposition to an extension of time to the insurance industry in order 
to make necessary adjustments to this decision. 

Inevitable uncertainties which followed the handing down of the 
decision in the Southeastern Underwriters Association case, with 
respect to the constitutionality of State laws, have raised questions in 
the minds of insurance executives, State insurance officials, and others 
as to the validity of State tax laws as well as State regulatory pro- 
visions; thus making desirable legislation by the Congress to stabilize 
the general situation. 

Bills attempting to deal with the problem were considered in both 
the House and the Senate during the Seventy-eighth Congress, but 
failed of enactment. Your committee believes there is urgent need 
for an immediate expression of policy by the Congress with respect to 
the continued regulation of the ae se of insurance by the respective 
States. Already many insurance companies have refused, while 
others have threatened refusal to comply with State tax laws, as well 
as with other State regulations, on the ground that to do so, when 
such laws may subsequently be held unconstitutional in keeping with 
the precedent-smashing decision in the Southeastern Underwriters 
case, Will subject insurance executives to both civil and criminal 
actions for misappropriation of company funds. 

The committee has therefore given immediate consideration to 
S. 340, together with a similar measure (S. 12, introduced by Senators 
O’Mahoney and Hatch), so that the several States may know that 
the Congress desires to protect the continued regulation and taxation 
of the business of insurance by the several States, and thus enables 
insurance companies to comply with State laws. What is more, the 


Congress proposes by this bill to secure adequate regulation and con- 
trol of the insurance business. 


PURPOSDB OF THE BILL 


The purpose of the bill is twofold: (1) To declare that the continued 
regulation and taxation by the several States of the business of insur- 
ance is in the public interest; and (2) to assure a more adequate regu- 
lation of this business in the States by suspending the application of 
the Sherman and Clayton Acts for approximately two sessions of the 
State legislatures, so that the States and the Congress may consider 
legislation during that period. It should be noted that this bill, by 
the moratorium proposed therein, does not repeal the Sherman and 
Clayton Acts, but opportunity will have been granted for the States 
to permit agreements and contracts by insurance companies which 
otherwise might be in violation of the Sherman and Clayton Acts. 
It should be noted further that no moratorium is granted from the 


Sherman Act relative to agreements or acts of boycott, coercion, or 
mntimidation. 


err 
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ANALYSIS BY SECTION 


Section 1 declares that the continued regulation and taxation by 
the States of the business of insurance is in “the public interest. 

Section 2 provides that the insurance business, and all persons 
engaged in such business, shall be subject to State laws relating to 
the regulation and taxation of such business; and (6) that no act of 
Congress shall be construed to invalidate, impair, or supersede any 
State law which regulates or taxes the insurance business, unless such 
act specifically so provides. 

Section 3 provides that the Federal Trade Commission Act and 
the Robinson-Patman Antidiscrimination Act shall not apply to the 
insurance business, or to acts in the conduct of such business. 

Section 4 suspends the application of the Sherman Act to the busi- 
ness of insurance until June 1, 1947, and suspends the application of 
the Clayton Act until January 1, 1948— 


for the purpose of enabling adjustments to be made and legislation to 
be adopted by the several States and Congress— 


and (6) provides that at no time are the prohibitions in the Sherman 
Act against any agreement or act of boycott, coercion, or intimidation, 
suspended. These provisions of the Sherman Act remain in full force 
and effect. 

Section 5 provides that the enactment of this act shall not affect, 
in any manner, the present application of the National Labor 


Relations Act, or the Fair Labor Standards Act, to the business of 
insurance. 


Section 6 defines the term “State.” 
Section 7 provides for separability of provisions. 


CONCLUSIONS 


In the considered judgment of your committee, S. 340 represents a 
most commendable effort on the part of insurance companies and 
State insurance commissioners to effect the adjustments and reorgani- 
zation in and among the financial operations of insurance companies 
and in State laws which have been made necessary by the decision in 
the Southeastern Underwriters case. It should be emphasized that 
the bill has received the overwhelming endorsement of the principal 
national organizations of State insurance commissioners, insurance 
executives, agents, brokers, and underwriters, including the National 
Association of Insurance Commissioners, the American Life Conven- 
tion, the American Mutual Alliance, the Association of Casualty and 
Surety Executives, the Inland Marine Underwriters Association, the 
National Association of Insurance Agents, the National Association of 
Mutual Insurance Agents, the National Board of Fire Underwriters rs, 
Insurance Executives Association, National Association of Insurance 
Brokers, Inc., the National Association of Casualty and Surety Agents, 
the Surety Association of America, the National Fraternal Congre ess of 
America, and the Health and Accident Underwriters Conference. 
Opportunity is granted to the State legislatures during their present 
and forthcoming sessions for 1945, 1946. and 1947 to aeion the 
welfare of policyholders. 
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Enactment of this bill will (1) remove existing doubts as to the right 
of the States to regulate and tax the business ‘of insurance, and (2) 
secure more ade quate regulations of such business. 


| Congressional Record—Senate, Vol. 91, January 25, 1945] 


REGULATION OF THE Bustness oF INSURANCE 


Mr. Frrauson. Mr. President, | move that the Senate proceed to 
the consideration of Senate bill 340. 

The Vice Presipenr. The bill will be stated by title for the informa- 
tion of the Senate. 

The Leetsuarive Cierk. A bill (S. 340) to express the intent of the 
Congress with reference to the regulation of the business of insurance. 

The Vice Presment. The question is on agreeing to the motion of 
the Senator from Michigan. 

The motion was agreed to; and the Senate proceeded to consider the 
bill, which had been reported from the Committee on the Judiciary, 
with an amendment, in section 4, on page 2, line 24, after the word 
“any”, to insert “agreement or”, so as to make the bill read: 

“Be it enacted, ete., That the Congress hereby declares that the con- 
tinued regulation and tax: ition by the several States of the business 
of insurance is in the public interest, and that silence on the part 
of the Congress shall not be construed to impose any barrier to the 
regulation or taxation of such business by the sever al States. 

“Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

“(b) No Act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of regulat- 
ing the business of insurance, or which imposes a fee or tax upon such 
business, unless such Act specifically so provides. 

“Sec. 3. Nothing contained in the Act of September 26, 1914, known 
as the F eae ral Trade Commission Act, as amended, or the Act of June 
19, 1936, known as the Robinson-Patman <Antidiscrimination Act, 
shall apply to the business of insurance or to acts in the conduct of 
that business. 

“Src. 4. (a) For the purpose of enabling adjustments to be made 
and legislation to be adopted by the several States and Congress, until 
June 1, 1947, the Act of July 2, 1890, as amended, known as the Sher- 
man Act, shall not apply to the business of insurance, or to acts in the 
seen of such business, and until January 1, 1948, the Act of Octo- 
ber 15, 1914, as amended, known as the Clayton Act, shall not apply 
to suc cn business or to acts in the conduct thereof. 

“(b) Nothing contained in this section shall render the said Sher- 
man Act inapplie able to any agreement or act of boycott, coercion, 
or intimidation. 

“Sec. 5. Nothing contained in this Act shall be construed to affect 
in any manner the application to the business of insurance of the Act 
of July 5, 1935, as amended, known as the National Labor Relations 


Act, or the Act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938. 
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“Sec. 6. As used in this Act, the term ‘State’ includes the several 
States, Alaska, Hawaii, Puerto Rico, and the District of Columbia. 

“Sec. 7. Lf any provision of this Act, or the application of such 
provision to any person or circumstances, shall be held invalid, the 
remainder of the Act, and the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall 
not be affected.” 

The Vicr Prestpent. The question is on agreeing to the amendment 
reported by the committee. 

Mr. Frerevuson. Mr. President, until June 5, 1944, the business of 
insurance had been regarded as a local matter, and subject to regulation 
or taxation by the several States. While that view had been con- 
tested many times by various insurance companies, various decisions 
of the United States Supreme Court had fostered and augmented it 
for a period of more than 75 years, until on June 5, 1944, in its opinion 
in the case of United States against Southeastern Underwriters Asso- 
ciation and others, the Supreme Court held in effect that the business 
of insurance was commerce and, therefore, subject to the Sherman Act 
of July 2, 1890, as amended, and the Clayton Act of October 15, 1914, as 
amended. 

Since that decision was rendered, the States have been greatly 
concerned about the business of insurance, insofar as regulation and 
taxation are concerned. 

Mr. McKetiar. Mr. President, will the Senator yield? 

Mr. Frercuson. Iam glad to yield. 

Mr. McKeuuar. As I understand the bill its purpose and effect will 
be to establish the law as it was supposed to be prior to the rendering 
of the recent opinion of the Supreme Court of the United States. 
Is that correct ? 

Mr. Fercuson. No. I would say that subsection (b), at the bottom 
of page 2, would allow the provisions of the Sherman Act to apply to 
all agreements or acts of boycott, coercion, or intimidation, and subsec- 
tion 4 (a) would suspend the application of the provisions of the 
Sherman Act and the Clayton Act, insofar as States may regulate and 
tax such companies, until certain dates or until Congress may act in 
the meantime in respect to what Congress thinks should be done 
with the business of insurance. 

In other words, the bill would establish a moratorium on the appli- 
cation of the provisions of those acts until the date set forth in the bill. 

Mr. McKetuar. I thank the Senator. 

Mr. Ferauson. Mr. President, in order to show the importance of 
this matter to the States, Jet me say that this morning I received word 
that Commissioner Charles F, J. Harrington, of Massachusetts, who 
is chairman of the committee on Federal legislation of the insurance 
commissioners body, was advised by William P. J. Hodges, insurance 
commissioner for the State of North Carolina, that some insurance 
companies had given notice to their States that they would not pay 
the tax which is being levied in those States, or that they would pay 
it under protest. Under the law, it would be necessary to suspend the 
licenses of such companies and of all their agents. The insurance tax 
would have to be paid by February 15. In South Carolina, Kentucky, 
and Tennessee the tax is due on February 1. 

So it is advisable that the bill be passed quickly, if it is possible to 
do so. 
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Mr. Wurre. Mr. President, will the Senator yield ? 

Mr. Frrcuson. I yield. 

Mr. Wurre. Let me inquire whether I am justified in understanding 
that the bill comes before the Senate with a unanimous report in its 
favor from the Committee on the Judiciary / 

Mr. Fereuson. The report is unanimous, 

Mr. McKetxar. Mr. President, as I understand the situation, the 
bill is entirely satisfactory to the State insurance companies. 

Mr. Frrevson. It is entirely satisfactory to the insurance commis- 
sioners; and the various organizations of insurance companies have, 
without exception, so far as my knowledge goes, taken the position 
that it is satisfactory to them. “There is no objection. The bill is a 
compromise measure; it is the best that could be agreed upon at this 
time. 

Mr. McKetuar. I am very much in favor of the bill, and I hope it 
will pass. 

Mr. Murpock. Mr. President, will the Senator yield ? 

Mr. Fercuson. | yield. 

Mr. Mvuxpock. Does the bill in its present form contemplate that a 

State legislature may enact laws which would permit agreements in 
violation of the Sherman Act? 

Mr. Frreuson. I would say that until June 1, 1947, State legislatures 
could enact laws which would be in conflict with the Sherman Act, 
but could not pass laws which would permit either an agreement or 
an act on the part of an insurance company, or insurance companies, 
of boycott, coercion, or intimidation. If, in the meantime, Congress 
passed legislation contrary to the laws passed by State legislatures, 
such State laws would be nullified because, under this bill, and subject 
to certain exceptions set forth in the bill, insurance is treated as inter- 
state commerce. 

Mr. Mvurpock. If I followed correctly the distinguished Senator, he 
takes the position that the respective State legislatures may pass laws 
permitting agreements in violation of the Sherman Act. 

Mr. Fercuson. Yes: if the agreements do not violate paragraph (a) 
or (b) of section 4 of the bill. 

Mr. Mvrpock. I invite the distinguished Senator’s attention to that 
part of the report on page 2 which : appears under the heading “Purpose 
of the bill.” It is as follows: 

“It should be noted that this bill, by the moratorium proposed there- 
in, does not repeal the Sherman and Clayton Acts, but opportunity 
will have been granted for the States to permit agreements and con- 
tracts by insurance comps inies which otherwise might be in violation 
of the Sherman and Clayton Acts.” 

It seems to me that while this bill may not specifically repeal the 
Sherman Act, it does provide for repeal of the Sherman Act by the 
State legislatures by permitting them to enact laws which would allow 
agreements and contracts in violation and in derogation of the Sher- 

sman Act. Is that not what the bill would do? I believe that its 
language accomplishes that very thing. 

Mr. Fercuson. As I have already stated, the intent of the bill is to 
permit State legislation along the line mentioned in the excerpt which 
the Senator has read, if it does not violate paragraphs (a) and (b) 
of section 4 of the bill. 
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Mr. Murvock. I invite the Senator’s attention to paragraph (b) 
of section 2 of the bill, reading as follows: 

“(b) No act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of regu- 
lating the business of insurance, or which i imposes a fee or tax upon 
such business, unless such act specifically so provides.” 

That part of the bill is applicable, is it not, to Federal statutes now 
in existence? 

Mr. Frercuson. That is the purpose of the section. 

Mr. Murpock. It is also applicable, is it not, to any Federal statutes 
which may be enacted in the eae) 

Mr. Ferevson. Yes; provided the séatutes do not specifically relate 
to insurance. 

Mr. Murpock. If the Senator will pardon me, I agree with him 
that the language affects only statutes the subject of which is 
insurance. 

Mr. Ferauson. Or specifically relating to insurance. 

Mr. Murpock. Yes. But certainly that part of the bill to which I 
have referred would allow repeal by State legislatures of the Sherman 
Act so far as it relates to insurance unless the Congress of the United 
States should amend the Sherman Act so as to provide specifically 
either the repeal, invalidation, or impairment of such a State law. 

Mr. Fercuson. I appreciate the Senator has used the word “repeal.” 
The bill would not go so far as to repeal the Sherman Act except as 
there would be a temporary repeal until the dates mentioned in the 
so-called moratorium section. 

Mr. Murpock. That is the very point which Iam making. While the 
language would not specifically repeal the Sherman Act with regard 
to insurance or the regulation thereof, it would confer, so far as Con- 
gress can confer power on the State legislatures to repeal by State 
statute the Sherman Act insofar as it relates to the insurance business. 

Mr. Frercuson. Yes; except paragraphs (a) and (b) of section 4. 
I do not believe that under the bill a State could pass a law permitting 
an agreement or an act of boycott, coercion, or intimidation. 

Mr. Murvock. Let us look at that phase of the subject for a minute. 
We now leave section 2 of the bill and drop down to section 4. Para- 
graph (a) of section 4 provides for a moratorium, or a suspension of 
the Sherman and Clayton Acts insofar as they relate to insurance, 
for a period, respectively, until June 1, 1947, so far as the Sherman 
Act is concerned, and until January 1, 1948, so far as the Clayton Act 
is concerned, 

Mr. Fercuson. The Senator is correct. 

Mr. Murpvocx. Paragraph (b) reads: 

“(b) Nothing contained in this section shall render the said Sher- 
man Act inapplicable to any agreement or act of boycott, coercion, 
or intimidation.” 

Would the Senator agree to an amendment of the bil which, in- 
stead of limiting paragraph (b) of section 4, by the word “section” 
on page 2, line 23, would strike out that word and insert the word 
“act”? In that way we would not be limited merely to that one 
section. 

Mr. Frreuson. The only reason why I believe it should not be done 
is that the Sherman Act is the only act which relates to boycott, coer- 
cion, or intimidation. 
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Mr. Murpock. I do not believe the Senator gets my point. 

Mr. Ferevson. Perhaps I do not. 

Mr. Murvock. If the Senator will look at page 2, beginning in 
line 23 of the bill, he will find the following language: 

“Nothing contained in this section,” referring to section 4 of the 
bill, “shall render the said Sherman Act inapplicable to any agree- 
ment or act of boycott, coercion, or intimidation.” 

My suggestion is to strike out the word “section” and insert in lieu 
thereof the word “act”, so that the language would then read: 

“Nothing contained in this act shall render the said Sherman Act 
inapplicable to any agreement or act of boycott, coercion, or intimida- 
tion.” 

Mr. Fercuson. I see no reason for not changing the word “section” 
to “act,” because I am of the opinion that that was the intention of 
all concerned. 

Mr. Mervock. I think it would improve the bill very materially. 

Mr. O’Manonry. Mr. President, will the Senator yield ? 

Mr. Frrcuson. I yield. 

Mr. O’Manonery. Perhaps the Senator first wished to make a state- 
ment in response to the Senator from Utah. 

Mr. Frrevson. No; I will yield to the Senator from Wyoming. 

Mr. O’Mauonry. Mr. President, in order to have a clear under- 
standing of the bill, the attention of the Senate should be called to the 
fact that, as the Senator from Michigan has said, over a long period of 
vears the courts have held that insurance is subject to State regulation. 
Tt will also be remembered that the question as to whether the : Federal 
antitrust laws applied to insurance was never decided until the South- 
eastern Underwriters case was before the Supreme Court. On the day 
on which that case was decided the Supreme Court handed down an- 
other decision in what is known as the Polish-Alliance case in which 
it held that the National Labor Relations Act applied to insurance. In 
the Polish Alliance case the Supreme Court said by unanimous decision 
that the business of insurance was so affected with a national commer- 
cial interest that the National Labor Relations Act, which was passed 
under the commerce clause, applied to the business. On the same day 
by a divided Court it held that the antitrust laws applied. 

It should be pointed out that every case involving the construction of 
insurance regulation laws which had been passed upon by the Supreme 
Court down to the time when the Southwestern Underwriters case was 
decided involved State statutes. Every such case, so far as I am ad- 
vised, was brought to the Supreme Court because insurance companies 
had endeavored to escape State regulation. Before the Southeastern 
Underwriters case was decided bills were introduced in the Congress to 
exempt insurance wholly and al ltogether from the effect of the anti- 
trust laws. Those bills failed of enactment. As the unanimous report 
of the committee says on the first page: 

“The Attorney General, in several appearances before the Judiciary 
Committee, fr: ankly stated that the department of Justice had no op- 
position to an extension of time to the 1 insurance industry in order to 
make necessary adjustments to this decision. 

it is stated in another part of the report, on page 2: 

“What is more, the Congress proposes by this bill to secure adequate 
reewlation and control of the insurance business.” 











144 WELFARE AND PENSION FUNDS 


Another paragraph, under the heading “Purpose of the bill,” reads 
as follows: 

“The purpose of the bill is twofold: (1) To declare that the continued 
regulation and taxation by the several States of the business of insur- 
ance is in the public interest ; and (2) to assure a more adequate regula- 
tion of this business in the States by suspending the application of the 

Sherman and Clayton Acts for approximately two sessions of the State 
legislatures, so that the States and the Congress may consider legisla- 
tion during that period. It should be noted that this bill, by the mora- 
torium proposed therein, does not repeal the Sherman and Clayton 
Acts.” 

The Sherman antitrust law contains two primary provisions. The 
first section of that law, which takes its name from Senator Sherman, 
of Ohio, makes illegal contracts or agreements in restraint of trade. 
The second section of the law makes it a misdemeanor for any person 
or group to make any contract or agreement which monopolizes or at- 
tempts to monopolize any part of trade or commerce. 

The questions which have been raised by the Senator from Utah 
prompted me to ask the Senator from Michigan this question: Does 
the Senator from Michigan conceive that the pending bill as reported 
by the Judiciary Committee, with the language which I have just read, 
has the effect of making it possible for a State to legalize contracts in 
restraint of trade or has the effect of making it possible for any State 
to authorize attempts on the part of any group of insurance companies 
to monopolize the business of insurance. I did not understand that 
to be the opinion of the Senator from Michigan. 

Mr. Fercuson. No. I will answer that by saying that if agreements 
in restraint of trade or to monopolize amounted either to a boycott 
and/or coercion and/or intimidation, they would be absolutely void, 
because they would contradict the bill which is now being considered 
by the Senate and which it is hoped will be passed today. “But certain 
agreements might be permitted in the States if they did not violate 
the terms of this bill. 

Mr. O’Manoney. Does the Senator desire to tell the Senate that 
it is his purpose and the purpose of the pending bill to say to the State 
legislatures that laws may be enacted which will permit monopoly 
to be created in the insurance industr y? 

Mr. Murpock. Mr. President, will the Senator from Michigan yield 
to me? 

Mr. O’Manoney. May I ask the Senator from Michigan to respond 
to the inquiry before he yields? 

Mr. Feravson. I should like to yield to the Senator from Utah so 
that he may answer the question. 

Mr. O’Manonry. I would rather have an answer from the Senator 
from Michigan. 

Mr. Frereuson. I will answer it later, if the Senator please. 

Mr. Murvock. I call the attention of the distinguished Senator from 
Wyoming to the report itself, from which I quote, as follows: 

“Tt should be noted that this bill, by the moratorium proposed 
therein, does not repeal the Sherman and Clayton Acts, but oppor- 
tunity” is granted to the States by subsection B of section 2 to accom- 


plish this very purpose. Certainly the Congress does not want to - 


do that. 
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This is the important part of the report, and I think it is in full 
conformity with the bill itself, “but opportunity will have been granted 
for the States to permit agreements.” What kind of agreements? 
Agreements which do not conflict with the restrictions in subsection 
(b) of section 4, but “agreements and contracts by insurance companies 
which otherwise’—“which otherwise’—and I stress these words of 
the report “might be in violation of the Sherman and Clayton Acts.” 

Certainly the very purpose of the bill, if subsection B of section 2 
is not stricken, is to provide that State legislatures, if they so desire, 
may relieve insurance companies from contracts in restraint of trade 
which are prohibited by the Sherman Act, so long as such contracts 
and agreements do not come within the inhibition of subsection (b) 
of section 4, which refers to agreements or acts of boycott, coercion, or 
intimidation. The report itself, in my opinion, answers the Senator 
from Wyoming. 

Mr. Ferevuson. Mr. President, I will answer the question of the 
Senator from Wyoming in the same way the able Senator from Utah 
has answered it. Just as he read, the bill provides that agreements 
or contracts may be permitted by State legislatures within the mora- 
torium period if they do not violate paragraph (b) of section 4. 

As I read the bill proposed by the able Senator from Wyoming, his 
measure would permit the same thing if the State acts specifically so 
provided. 

Mr. O’Manoney. Mr. President, the bill which was presented by 
the Senator from Wyoming contained a section which does not appear 
in the pending bill, a section which undertook to exempt from the 
effect of the antitrust law certain types of combinations and agree- 
ments, but certainly not such an agreement as would enable any State 
to be in the position of authorizing the establishment of monopoly. 
It was clearly with the understanding that the bill was a good-faith 
attempt not to get around the antitrust laws, or the decision of the 
Supreme Court, but to enable the insurance industry and the States 
to accommodate themselves to the decision and to the antitrust laws, 
that the Judiciary Committee made a unanimous report. 

I am somewhat surprised, I am frank to say, that the Senator seems 
to have taken the position now that the intent is to enable any State 
which so desires to permit national organizations to monopolize the 
business of insurance. Have I correctly interpreted the Senator? 

Mr. Ferauson. Subject—— 

_Mr. O’Manonry. Subject only to a boycott, intimidation, or coer- 
c1on. 

Mr. Frercuson. In section 4 it is provided “for the purpose of ena- 
bling adjustments to be made and legislation to be adopted by the 
several States and Congress.” 

If any State should attempt to pass such legislation, Congress in 
the meantime could pass laws specifically providing that contracts 
made thereunder were void, or, if such an act was passed after the 
moratorium, then it would be void. 

_Mr. O’Manoney. Does the Senator from Michigan desire that the 
bill, if it shall be passed by this body, shall be interpreted anywhere 
as an intention of Congress to permit monopoly to be established in 
the insurance industry ? : 

Mr. Ferauson. No; by no means does the bill anticipate that any 
act would or should be passed which would create monopoly. ; 
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Mr. O’Manoney. Then, does the Senator believe that the bill as it 
now stands permits that interpretation ¢ 

Mr. Fereuson. It would permit it. I understood the Senator from 
Wyoming to be familiar with the language on page 2, which was read 
by the able Senator from Utah, and I think the bill is broad enough 
to allow a State to pass a law allowing any agreement or contract other 
than those inhibited in paragraph (b) of section 4. But it is not the 
purpose of the bill at all to foster monopoly, or to anticipate that any 
act will be passed permitting or even encouraging monopoly. A State 
law relating to taxation, a law relating to regulation, for instance, 
the fixing of rates, or the fixing of the terms of a contract of insurance, 
which might under some definitions of monopoly be monopolistic, 
would be permitted under the pending bill; but if the State law under- 
took to authorize a boycott, a coercion. or an intimidation, or an agree- 
ment to do any one of those three things, then it would be clearly ‘void 
because Congress would have already spoken, and once Congress speaks 
on interstate commerce, no State can speak contrary to the congres- 
sional declaration. 

Mr. Murpock. Will the Senator yield on that point ? 

Mr. Fercuson. I yield. 

Mr. Murpocr. The bill does not s say what the Senator has indicated. 
What the bill says is that every act of Congress in existence now or 
which may be enacted in the Setage dealing with the question of in- 
surance or the regulation of insurance shall not be ¢ and that 
is pretty strong language—“to invalidate, impair, or supersede any 
law enacted by any State for the purpose of regulating the business 
of insurance, or which imposes a fee or tax upon such business, unless 
such act specifically so provides.” 

So we would do what? We would say to the State legislatures, 
“You can pass any law you desire with reference to insurance and the 
regulation thereof which does not involve agreements or acts of boy- 
cott, coercion, or intimidation, unless the Congress at some future date 
specifically repeals or invalidates your State law.” 

I wonder if the Congress of the United States wants to do that. 

Mr. Fercuson. The bill does not go as far as that. 

Mr. Murpock. Will the Senator ‘yield for a further observation ? 

Mr. Frercuson. I yield. 

Mr. Murpvock. My understanding of what the Senate Judiciary 
Committee wanted to do and what I hoped it would do was that we 
would by the enactment of a bill of this Kind call the attention of the 
respective States of the Union to the fact that the Supreme Court of 
the United States had held that the business of insurance is commerce, 
and knowing that certain hardships were ineviable because of past 
practice and procedure, it was my intention, and I thought the inten- 
tion of the Committee on the Judiciary, to say to the States, “For a 
certain period, long enough for you to take action, you will be allowed 
to make adjustments of your State laws to harmonize with the decision 
of the Supreme Court of the U nited States.” But under the bill we 
would not do that. In my opinion, we would do exactly what the 
Senator from Wyoming implies we would do—that is, invite the re- 
spective State legislatures to pass acts which would permit agree- 
ments which would otherwise be in violation of the Sherman Act 
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Mr. Fercuson. Mr. President, I think an explanation of paragraph 
(b) of section 2 should be made at this time. The purpose of that 
provision is very clear, that Congress did not want at the present 
time to take upon itself the responsibility of interfering with the taxa- 
tion of insurance or the regulation of insurance by the States. We 
were able to single out and to indicate that we had in mind three acts 
of which we wanted to make exceptions, because they did not relate 
to insurance. I read from the bill: 

“Sec. 3. Nothing contained in the act of September 26, 1914, known 
as the Federal Trade Commission Act, as amended, or the act of June 
19, 1936, known as the Robinson-Patman Antidiscrimination Act, 
shall apply to the business of insurance or to acts in the conduct of 
that business.” 

Now on page 3, and we find section 5: 

“Sec. 5. Nothing contained in this act shall be construed to affect 
in any manner the application to the business of insurance of the act 
of July 5, 1935, as amended, known as the National Labor Relations 
Act, or the act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938.” 

Mr. Murdock. Will the Senator yield? 

Mr. Fercuson. Permit me a further word of explanation. 

Mr. Murvock. Very well. 

Mr. Fercuson. If there is on the books of the United States a legis- 
lative act which relates to interstate commerce, if the act does not 
specifically relate to insurance, it would not apply at the present 
time. Having passed the bill now before the Senate, if Congress 
should tomorrow pass a law relating to interstate commerce, and 
should not specifically apply the law to the business of insurance, it 
would not be an implied repeal of this bill, and this bill would not be 
affected, because the Congress had not, under subdivision (b), said 
that the new law specifically applied to insurance. I think that makes 
the bill very clear. 

Mr. Murpocx. Mr. President, will the Senator yield ? 

Mr. Fercuson. I yield. 

Mr. Murvock. I am quite satisfied that it is the intention of the 
Senator and the intention of the Committee on the Judiciary to grant 
a moratorium and invite the States to step in and regulate the insur- 
ance business. It seems to me that if the Senator would agree to 
striking from the bill subsection (b) of section 2, and then agree to 
the other amendment which I suggest in subsection (b) of section 4, 
that we would do that very thing; but we would not take the long step 
which has been indicated today by the Senator from Wyoming of 
inviting State legislation, permitting violation of the Sherman Act as 
to monopolies and agreements in restraint of trade. I do not believe 
that any Senator wants to invite any State legislature to step into the 
insurance field and permit contracts and agreements in restraint of 
trade or contracts and agreements which would evade the monopoly 
provisions of the Sherman Act. 

Mr. McKetxar. Mr. President, will the Senator yield ? 

Mr. Ferreuson. I yield. 

Mr. McKe war. I simply wish to ask, Why is not the Senator wil- 
ling to accept that amendment? It seems to me it is a very proper 
amendment. 

Mr. Fercuson. Mr. President, with this one explanation—— 
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Mr. Murpock. Does the Senator say that he will agree to that 
amendment ? 

Mr. Fercuson. [ wanted to make a statement. 

Mr. Murpock. I think the amendment would clear the suatter. 

Mr. Ferecuson. Provided the word “agreement” in subsection (b) 
of section 4 is understood to relate to boycott, coercion, or intimida- 
tion. Is it the interpretation of the Senator from Utah that the word 


“agreement” in that paragraph relates to boycott, coercion, or intimi- 
dation ? 


Mr. Murpocx. Yes. 

Mr. Fercuson. With that explanation on the record 

The Vice Prestpent. The Chair will state that the pending ques- 
tion is on the committee amendment in line 24, on page 2, and that 
another amendment is not now in order until the committee amend- 
ment is disposed of. 

Mr. Ferguson. At the proper time I shall consent that the word 

“section” be changed to “act.’ 

Mr. Ravcuirre. Mr. President, will the Senator yield? 

Mr. Fercuson. I yield. 

Mr. Rapcuirre. I hesitate to differ with the Senator from Utah 
(Mr. Murdock), but I want to call his attention to a fact which is, of 
course, very obvious, that the difficulties of working out the insurance 
readjustment following the decision of the Supreme Court are colossal. 
{ do not believe anyone who does not come very closely in contact with 
the insurance business can realize that the decision by the Supreme 
Court to which reference has been made is one of the most far-reach- 
ing ever rendered by that Court. It means that an enormous busi- 
ness which, with the ‘unqualified : approval of the Federal Government, 
has operated for many years in a certain way, must now meet the 
new and fundamental conditions involved necessarily in any passage 
from State te Federal regulation. That does not involve merely one 
but a thousand-and-one different problems to be handled, many of them 
around the first of the present lace year. 

Ever since this problem arose it has received the closest attention. 
On June 6, 1944, the day after the decision of the Supreme Court was 
rendered, I wrote a letter to the President of the United States and 
asked for a moratorium, and he wrote me a letter in reply. Subse- 
quently, on December 20, 1944, the day after the adjournment of the 
last Congress, I again wrote the President in regard to a moratorium, 
to which he replied on January 8. I do not desire to delay the Senate 
by reading the correspondence, but I ask permission that the letters 
addressed by me to the President and his replies thereto be printed in 
the Record at the conclusion of my remarks. 

The Vice Presiwent. Without objection, permission is granted. 

(See exhibit A. ) 

Mr. Rapcuirre. Mr. President, I called the President’s attention to 
the gravity of the situation and asked for a moratorium. His re- 
sponse was favorable, as it was later in answer to my letter of De- 
cember 20. Of course, no one knows what legislation any State might 
try to pass. It might try to pass any sort of legislation, but it is 
extremely unlikely that any State, knowi ing that at the end of several 
years the moratorium provided for in this bill will come to an end, 
would try to run amok and pass any such law as the Senator from 
Utah suggests. 
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In subsection (b) there are several purposes contemplated. The 
insurance commissioners and many of the insurance companies have 
been in very great doubt as to how they could operate at this time 
with respect to matters of collection of premiums, general regulations, 
the issuing of licenses, and many other aspects of the business. There- 
fore, it seems very desirable that somewhere in this measure there 
should be a statement that the right of the States to regulate and to 
collect taxes should not be terminated or should not be repealed by 
implication. Otherwise, I think the States may find themselves from 
time to time in a very serious situation in trying to function. Unless 
it is clearly stated somewhere that there is not a “repeal by implication, 
such omission is likely to throw restraint upon or put serious hindrance 
in the way of the States functioning properly. In giving a mora- 
torium to a business and to State governments harassed greatly by 
the effect of the decision of the Supreme Court, let us not do so be- 
grudgingly or in a halfway fashion which might prove to be gravely 
insufficient to meet situations which we cannot today foresee. 


Exuipir A 


Hon. FranNKLIN D. Rooseverr, 
President of the United States, 
The White House. 

My Dear Mr. Prestvent: The decision of the Supreme Court yes- 
terday, reversing the long-time settled law in that the Court decided 
that insurance comes under the supervision of the Sherman Antitrust 
Act, is I think, one of the most far-reaching which has been rendered 
for a long time. 

Of course it means in substance probably that the insurance indus- 
try, one of the largest in the country, will be turned over from the 
supervision of the States to that of the Federal Government. The 
demand upon manpower and time of the Federal Government to take 
over this gigantic industry cannot be satisfied, I assume, without very 
heavy strain upon the energies of the Federal Government in carrying 
on our war program. 

Several months ago in talking to Attorney General Biddle I urged 
that if Paul vs. Virginia were reversed that the Government should 
not only be slow to attempt to upset all the existing arrangements 
authorized by the States, but should also issue reassuring statements 
that there would be no haste. I have the impression that the Govern- 
ment intends to show some restraint in this matter. 

The Bailey-Van Nuys bill has been held in the Judiciary Committee 
awaiting the decision of the Supreme Court in the case just decided. 

It is very fortunate that the insurance interests, although under 
State control, stood very staunchly during the depression, and I under- 
stand that State officials, boards of trade, and insurance interests 
quite generally have registered vigorous opposition to the suggested 
shift from State control to Federal. 

I have studied the matter carefully for years and have seen no ade- 
quate justification for such a shift. Tt seems to me that such a transfer 
in time of war, and I may add in a political campaign, is especially 
unfortunate. 

Very respectfully, 
GerorGE L. Rapciirre. 


S4805 57 11 
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Tue Wurtre House, 
Washington, June 10, 1944. 
Hon. Grorer L. Rapcwirre, 
United States Senate, Washington, D.C. 

My Dear Senator Rapcuirre: I have your letter of June 6 with 
respect to the recent decision of the Supreme Court deciding that 
insurance comes under the provisions of the Sherman Act. You 
suggest that this would probably mean supervision by the Federal 
Government. 

The Attorney General advises me that he does not believe that 
this alternative is inevitable or even probable. He tells me that there 
is nothing in the decision which prevents the regulation by the States 
of insurance rates as long as that regulation does not interfere with 
the provisions of the Sherman Act. 

Personally, I know of no effort at this time to bring insurance 
companies under overall Federal regulation. Whether or not such 
control were adopted would depend, I think, very much on the atti- 
tude of the companies themselves in complying with the provisions of 
the Sherman Act. 

The Attorney General assures me that he is anxious that the in 
surance companies and the State insurance officials shall have a reason- 
able time within which to conform their practices and statutes to the 
decision of the Supreme Court. 

With best regards, always, 

Very sincerely yours, 
FRANKLIN D. RoosEvet. 


DeceMBeEr 20, 1944. 

My Dear Mr. Presipent: I am writing this note in regard to the 
insurance situation. On June 6, 1944, one day after the very far- 
reaching decision of the Supreme Court reversing Paul v. Virginia, 1 
wrote a letter to you emphasizing what I thought was the gravity of 
the situation. I suggested that you declare a sort of moratorium 
during which essential adjustments could be made to the new de- 
cision. I also requested that you issue a reassuring statement to the 
industry suddenly facing problems of a grave and unprecedented 
nature. On June 10 you very kindly wrote me a letter in which 
your position was, on the whole, favorable to what I had requested. 

Since that time the insurance industry, insurance commissioners, 
certain officials of the Federal Government, Members of Congress, 
and others have been endeavoring to work out an arrangement which 
would seem to be adequate. Likewise the status as to State taxation 
and other forms of State regulation have been questioned in some 
channels. 

The adjournment of Congress has come before such plans could 
really be carried out. I have been in close touch with Attorney 
General Biddle, who has been very helpful. It is my impression that 
he is in favor of a suitable moratorium, but there are some depart- 
ments of the Federal Government closely involved which do not come 
under the supervision of the Attorney General. 

I again very respectfully suggest that you give expression to some 
form “of moratorium under which State activities could continue 
treely pending Federal and State legislation which will undoubtedly 
be p: assed and put into operation within the very near future. 
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I am sure everyone is in accord with the idea you expressed in your 
letter to me of June 10, that the i insurance industry, which is one of 
the largest and most veh int in this country, should have every 
reason: ible opportunity for readjustment. 

Sincerely yours, 
GrorGE L. RADCLIFFE. 


JANUARY 2, 1945. 

My Dear Senaror Rapciirre: In your letter of Dec seuiibiane 20, you 
suggest that there should be some form of a moratorium during which 
insurance companies will have an opportunity to readjust their prac- 
tices in order to bring them into conformity with the Supreme Court 
decision in the South-Eastern Underwriters Association case, and dur- 
ing which legislation might be enacted. The Attorney General advises 
me that several months ago he told the Senate Judiciary Committee 
that no new antitrust prosecutions against insurance companies would. 
be instituted during a reasonable readjustment period. 

The responsibility for the regulation of the business of insurance has 
been left with the States: and I can assure you that this administration 
is not sponsoring Federal legislation to regulate insurance or to inter- 
fere with the continued regulation and taxation by the States of the 
business of insurance. But there is no conflict between the application 
of the antitrust laws and effective State regulation of insurance com- 
panies, and there is no valid reason for giving any special exemption 
from the antitrust laws to the business of insurance. The antitrust 
laws prohibit private rate fixing arrangements between insurance com- 
panies and acts of boycott, coercion, or intimidation. The antitrust 
laws do not conflict with affirmative regulation of insurance by the 
States such as agreed insurance rates if they are affirmatively approved 
by State offic ials, 

Senator O'Mahoney introduced a bill in the last Congress which 
would have provided for a moratorium from the Sherman Act, except 
for acts of boycott, coercion, or intimidation, until March 1, 1946. 
This would appear to give sufficient time to permit the nec essary read- 
justment to the Supreme Court decision. I would favor legislation of 
this general character. It would permit the orderly correction of 
abuses which have existed in the insurance business and would preserve 
the right of the States to regulate with full responsibility. 

Very sincerely yours, 
Frankurn D. Rooseverr. 

Mr. Murpvock. Mr. President, will the Senator yield? 

Mr. Ferevuson. I should like to answer the question of the Senator 
from Maryland first. The language of section 2 answers the question : 

“The business of insurance, and every person engaged therein, shall 
be subject to the laws of the several States which relate to the 1 ‘egula- 
tion of taxation of such business.” 

That is the insurance business. So the bill specifically provides 
that the State laws shall apply to taxation and regulation of insurance. 

Mr. Mcrpock. Mr. President, will the Senator now yield ? 

Mr. Frrevson. I yield to the Senator from Utah. 

Mr. Murpock. I wanted to make exactly the statement to the dis- 
tinguished Senator from Maryland that the Senator from Michigan 


has made, and that is that nothing could be more emphatic or plainer 
than subsection (a) of section 2 











152 WELFARE AND PENSION FUNDS 


“The business of insurance, and every person engaged therein, shall 
be subject to the laws of the several States which relate to the regula- 
tion or taxation of such business.” 

When we go that far Congress expresses itself emphatically that the 
regulation of the insurance ‘business should be under State law. But 
when we take the next step in subsection (b) it is an invitation, in my 
opinion, to do the very thing that I, and I hope the Senator from 
Maryland, want to prohibit. 

Mr. Rapvcuirre. Mr. President, will the Senator yield? 

Mr. Fercuson. I yield. 

Mr. Rapcuirre. I agree with the Senator from Utah that the state- 
ment in subsection (a) of section 2 is quite definite and clear. But it 
has seemed to those who have been working upon this bill that there 
was some need or at least advisability that there should not be any 
repeal by implication. The statement beginning on page 1 is a gen- 
eral statement setting forth the purposes. 

Since there seems to be doubt in the minds of certain people that 
there might be repeal by implication or that a general statement might 
have some crimping effect, it would not be at -all unusual if a sav ing 
clause were put in the bill. It may not be necessary, but in the spirit 
of caution I think it might be desirable, especially knowing the very 
serious problems which have been confronting the insurance com- 
panies and the various States to leave them free to meet conditions 
some of which cannot now be foreseen. We want the companies to 
understand clearly and we desire the States to realize definitely that 
the States can go ahead and issue permits, collect taxes, and do the 
various other things which are necessary to be done. For that reason 
I think that full and unmistakable emphasis upon that right is essen- 
tial. It is unnecessary and unwise to create any doubt as to the right 
of the States to go ahead and function freely in handling insurance. 

Mr. Fereuson. Mr. President, I agree that it should be very clear 
that the States can regulate and can tax insurance in all its phases. 
Section 2, in my humble judgment, is a very clear provision providing 
for such taxation and such regulation. The language of the bill 
makes clear the purpose of the legislation, that the taxation problem 
will be taken care of, and that there will be no excuse for paying under 
protest or not paying at all. 

The Vice Prestipent. The question is on agreeing to the committee 
amendment on page 2, line 24. 

The amendment was agreed to. 

Mr. Murvocx. Mr. President, I move to amend by striking subsec- 
tion (b) of section 2 from the bill. 

The Vice Prestpent. The question is on agreeing to the amendment 
offered by the Senator from Utah {[Mr. Murdock]. 

Mr. Fereuson. Mr. President, I should like to speak for a few 
moments on the amendment. 

The purpose of the bill would be nullified if the amendment were 
to be adopted. Today the various States have laws relating to insur- 
ance. It would bea phy sical impossibility to examine, in a short time, 
all those State laws and their ramifications. One State law provides 
‘that the insurance companies may fix rates subject to the approval of 
the insurance commissioner. Others provides that rates may be fixed 
if the Commission does not repeal them. 
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Mr. O’Manonry. Mr. President, will the Senator yield? 

Mr. Frrauson. I yield. 

Mr. O’Manonry. Does not subsection (a) of section 2 take complete 
account of that fact, and grant complete protection to existing State 
laws ¢ 

Mr. Fercuson. I agree that, as to existing State laws, subsection 
(a) of section 2 does so provide. 

Mr. O’Manoney. Let me read it: 

“The business of insurance, and every person engaged therein, shall 
be subject to the laws of the several States which relate to the regula- 
tion or taxation of such business.” 

That is complete. 

Mr. Frreuson. I think that is correct. 

Mr. O’Manoney. There . no reason for misunderstanding on the 
part of any State official or any insurance company or any policy- 
holder with respect to the meaning of that subsection as it applies to 
existing law. 

Mr. Frravson. As it applies to existing law, that is correct. How- 
éver, subsection (b) provides for something further. It provides that 
no Federal legislation relating to interstate commerce shall by im- 
plication repeal any existing State law unless such act of Congress 
specifically so provides. 

Mr. O’Manoney. The Senator puts his finger upon the precise 
center of this dispute, or misunderstanding. Let me say to the Sen- 
ator that, recognizing the complexity of this problem, and the de- 
sirability of maintaining State regulation and State taxation, mem- 
bers of the Judiciary Committee who were opposed to the proposal 
to grant a blanket exemption from the antitrust laws desired to go as 
far as was humanly possible in the direction of giving the States a 
clear-cut op portunity to adjust State laws in accordance ‘with Supreme 
Court decisions and the antitrust laws. 

It is no secret that Senate bill 12, introduced by the Senator from 
New Mexico [Mr. Hatch] and myself, and Senate bill 340, the bill 
which was reported by the committee, are modifications of a measure 
which was originally drafted by the legislative committee of the Na- 
tional Association of Insurance Commissioners. So there was an 
effort to work with those groups. In drafting those two bills we 
sought to spell out each particular law which might apply to insur- 
ance. We referred specifically to the Federal Trade Commission 
Act, the Robinson-Patman Act, the National Labor Relations Act, 
and the Fair Labor Standards Act. In other words, a good-faith 
attempt was made to specify every single law which had an applica- 
tion, or might have an application, to insurance. 

Section 2 (b) was drafted and written into the bill which I intro- 
duced, in the belief, not that it would be interpreted as an additional 
exemption from the antitrust laws, but that it would be a sort of catch- 
all provision to take into consideration other acts of Congress which 
might affect the imsurance industry, but of which we did not have 
knowledge at the time. 

I am sure that the Senator from Michigan does not wish to ask the 
Senate, in view of the interpretation which has been placed upon this 
section, to enact that provision. To do so would put us in the posi- 
tion of saying that any State, if it so desires, may authorize monopo- 
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lies. I suggest to the Senator from Michigan that the elimination of 
subsection (b) of section 2, as suggested by the Senator from Utah, 
would not in any way, shape, or form pr event arrying out the under- 
standing which was had with State insurance commissioners. 

The bill which we drafted grants a clear-cut moratorium for a much 
longer period than the Department of Justice had originally sug- 
gested, which was acc eptable to some Members of the Senate and some 
of the insurance companies. Furthermore, it grants a moratorium 
from those provisions of the Clayton Act which have to do with inter- 
locking directorates. In that case the moratorium is 6 months longer 
than that proposed to be granted for the purpose of adjusting State 
laws to the antitrust laws. 

Section 4 provides as follows: 

“For the purpose of enabling adjustments to be made and legisla- 
tion to be adopted by the several States and Congress until June 1, 
1947, the act of July 2, 1890, as amended, known as the Sherman Act, 
shall not apply to the business of insurance—” 

And so forth. I submit to the Senator from Michigan that this 
represents a good-faith effort on the part of all concerned to extend 
to the States an opportunity to approach this problem in the light of 
the Supreme Court decisions and in the light of the antitrust laws. 

No one is more ready than I to ac knowledge that the insurance 
industry is a very complex industry and that opportunity ought to be 
extended for necessary adjustments. However, the charges which 
have been made have been made not by the Government but by persons 
engaged in the insurance industry; not by any Member of Congress 
but by policyholders and agents and those who have been affec ted by 
the insurance industry. It has been charged that improper attempts 
have been made to monopolize this business. 

As I understand, it is not the purpose of the Senate to grant oppor- 
tunity for such monopoly. It is the purpose to enable the States and 
the Congress to make a good-faith effort to adjust themselves to the 
industry and the conditions which now exist; and I trust that the 
Senator from Michigan will accede to the suggestion made by the Sen- 
ator from Utah and accept the amendment. 

Mr. Busnrietp. Mr. President, will the Senator yield / 

Mr. Frercuson. I yield. 

Mr. Busnrrevp. This whole controversy arose, Mr. President, be- 
cause of the custom and practice, which had grown up in this country 
during a period of 75 years and which had been upheld by the courts 
of the country, of not considering insurance to be commerce. The 
Supreme Court finally decided otherwise. 

Subsection (b), which has been referred to in the present discussion, 
does not, it seems to me, relate at all to the learned remarks just made 
by the Senator from Wyoming. 

The subsection reads in part as follows: 

“Sec. 2. (b) No act of Congress shall be construed to invalidate, 
impair, or supersede any oar 

And so forth. The whole crux of the subsection is the word 
“construed.” 

The purpose of the framers of the bill, Mr. President, was to pro- 
vide against a sudden adverse decision by some court in construing this 
act or some State act thus throwing the business of insurance into 











<< 


WELFARE AND PENSION FUNDS 155 


confusion. The word “construed” is the whole crux of that particular ! 
subsection. I think to eliminate it would destroy the assurance given 
by the bill to the insurance business, and I would vote against eliminat- 
ing it. 
Mr. Ferauson. Mr. President, I think it can fairly be stated that 

today absolute chaos exists in the insurance world, and it has been 
caused by the decision of the Supreme Court to which we have re- 
ferred: The pending bill is an attempt to remove and dissipate that 
chaos by enacting a law by which the insurance companies will be able 
to abide for the time being. 

As I said before, the State of North Carolina, which I am informed 
uses the revenue obtained from the taxation of such companies for the 
payment of pensions, has advised us that by February 15 of this year 
it will be compelled to suspend the licenses of certain insurance com- 
panies and all their agents to do business there because the companies 
have decided that under the present chaotic conditions they do not 
wish to pay the tax. They do not know whether they should or should 
not pay it. If subsection (b) is deleted, I am of the opinion that we 
shall accomplish nothing by enacting the bill; because the insurance 
companies will still be unable to dee ide what they can or cannot do, 
and for that reason they will abide by the provisions of the State laws, 
and the present chaos will continue. 

I think it is fair to say that a great deal of time and attention have 
been devoted to preparation of the pending bill. The able chairman 
of the Committee on the Judiciary is the coauthor of the bill. It 
was submitted to various insurance companies—fire insurance, life 
insurance, marine insurance, and casualty insurance companies, and so 
forth—through the insurance commissioners of the various States, 
because the commissioners were aware of the chaotic condition which 
exists at the present time. 

After almost a week of work upon the bill, which in similar form 
was introduced in the last session, it was possible to reach an agree- 
ment under which the insurance companies believed they could work, 
for the time being, until January 1, 1947, and until January 1, 1948. 
The two separate dates were provided because we wished to allow 
suflicient time for two sessions of the State legislatures to be held. For 
instance, the Clayton Act applies to interlocking directorates. It 
was the opinion of the insurance commissioners and the insurance 
companies that it would be impossible to change the interlocking di- 
rectorate laws of the State unless a considerable period of time were 
allowed. ‘That is the reason why two dates for the so-called morato- 
rium are provided. 

The bill does not provide for repeal of the Clayton Act or of the 
Sherman Act, because if an attempt were made to repeal them, before 
they could agatn become effective it would become necessary to re- 
enact them. So the language of the bill is such as to provide that 
they will be in full force and effect, exec ept there will be a moratorium 
for a certain period. Thus there will be no necessity for the reenact- 
ment of those laws so as to make them apply to insurance in the future, 
unless Congress desires to do so by specific legislation. 

Mr. Tarr and Mr. Murpock addressed the Chair. 


The Vice Presipenr. Does the Senator from Michigan yield, and 
if so, to whom 
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Mr. Frreuson. | yield to the Senator from Ohio. 

Mr. Tarr. I wish to ask whether it might meet the objection of the 
Senator from Wyoming if the word “heretofore” were inserted in sub- 
section (b), so as to make it read: 

“No act of Congress shall be construed to invalidate, impair, or 
supersede any law heretofore enacted by any State—” 

And so forth. That would certainly eliminate the possibility of its 
application to future State action. My interest is to preserve the 
State laws of Ohio, for instance, which tax insurance companies and 
bring in certain amounts of revenue. I do not wish to have those laws 
changed, 

Mr. Frereuson. Mr. President, | should like to say a word in my own 
right on that point. By the provisions of the bill we are in effect 
asking the legislatures to put their own houses in order during the next 
2 years. The danger of inserting the word “heretofore,” as the able 
senior Senator from Ohio has just proposed, is that the legislatures 
would be unable to pass any laws which in their opinion might violate 
the provisions of that subsection. 

Mr. Tarr. We wish to have them put their houses in order by adopt- 
ing laws which do not conflict with the Sherman Act. As I under- 
stand the provisions of the bill, it would allow a period of 2 years 
during which such legislation might be adjusted to the provisions 
of the Sherman Act or other existing Federal statutes. 

Mr. Frerevuson. At the present time, every State rate-fixing author- 
ity violates the Sherman Act or the Clayton Act, or both. There are 
many State laws which violate the Sherman Act and the Clayton Act. 
It is our purpose to permit those laws to continue in force and effect 
until at least 1947 and 1948. 

Mr. Tarr. Yes; but this section will not cease to be effective in 1947 
or 1948; it will go on forever. If the Senator could provide a limit- 
for instance, until 1947—that would be helpful, although it is difficult 
for me to understand how it is possible to provide that an act of 
Congress shall be construed one way for 2 years and another way 
thereafter. It seems to me it would be necessary to change the lan- 
guage of the section. 

Mr. Frerevuson. | would have no objection to inserting the words 
“until January 1, 148.” 

Mr. Murpocx. Mr. President, will the Senator yield to me for a 
question ? 

Mr. Frereuson. | yield. 

Mr. Murpocs. | think the distinguished senior Senator from Ohio 
has put his finger on the crux of the matter. It is the intention of 
the Senator from Michigan to provide a moratorium for the States, 
im order to allow them to put their houses in order, so that their laws 
may conform to the decision of the Supreme Court of the United 
States, then certainly it is inconsistent to include subsection (b) of 
section 2 in its present form. I am in agreement with the Senator 
from Ohio in believing that in all probability the amendment offered 
by me would be fully taken care of if the word “heretofore” were 
inserted at the proper place in subsection B of section 2, rather than 
to strike out the whole subsection. The language then would read: 

“No act of Congress shall be construed to invalidate, impair, or 
supersede any law heretofore enacted by any State—” 
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And so forth. I know the Senator certainly will agree to the adop- 
(ion of my amendment, with the change suggested by the Senator 
from Ohio. 

Mr. Frrauson. Mr, President, the purpose of the bill is not only 
to permit the States to put their houses in order, but to attempt to do 
away with the confusion and chaos which now exist, so that at least 
until the date stated in section 4, the moratorium section, the respec- 
tive States may enact legislation on such subjects, except as forbidden 
in the bill. I hope that the Senate today will approve the bill in its 
present form so that it may be made applicable by February 1 in 
order that the States may tax and regulate. 

Mr. Maypsank. Mr. President, will the Senator yield ? 

Mr. Frreuson. | vield. 

Mr. Maypank. Earlier in the day the Senator from Michigan 
spoke to me about the situation in South Carolina and with regard to 
communications which were received last year with reference to the 
pending subject. I wonder if the Senator from Michigan has anv 
comment to make upon what others who are interested in the matter 
thought with regard to the particular section under discussion. 

Mr. Ferauson. I have been in touch with two officers of the legisla- 
tive committee of the State insurance commissioners and they have 
advised me that the various commissioners desire that the bill be 
passed in its present form. So far as I know, no objection to the bill 
in its present form has been made by the commissioners. 

Mr. Maypank. I thank the Senator for the information he has given, 
which accords with the information I had already received. 

Mr. Rapcurre. Mr. President, as the Senator from Michigan said 
a few moments ago, the purpose of the bill is not only to afford time to 
the States to readjust themselves to the decision of the Supreme Court 
_ to give them an opportunity to function without hindrance. 
“fforts were made by some persons connected with the insurance busi- 
ness by insurance departments and by the Department of Justice to 
draft legislation immediately and to come before the Congress with 
the statement that they thought such legislation was necessary in order 
to comply with the decision of the Supreme Court. But after the 
matter had been given careful consideration it was realized that the 
drafting of a necessary bill could not be done quickly. Therefore it is 
highly imperative that time should be afforded for certain studies 
to be conducted, and they cannot be made unless a moratorium is 
granted. 

It is not now possible to foresee all the questions which may arise for 
consideration in the future, and it is likewise not possible for us to 
know what may be the restrictive effect of some of the Federal statutes 
now in existence. It is gravely dangerous to assume that there are 
no hidden restrictions which may arise to plague and harass us. 
Because of the present language of the bill, dificulties might arise and 
seriously interfere with the work of transition from State to Federal 
regulation, which is one of the most far-reaching moves with which 
any industry in this country has ever been confronted. I believe that 
language should be inserted in the bill which would protect us from 
such a di: anger. The insurance commisisoners also believe such pre- 
cautionary provisions should be inserted. Many persons who have 
studied the matter very carefully feel that obstacles may arise which 
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cannot now be foreseen and provided against, and, therefore, that the 
bill we passed should be very clear and clean-cut. I believe that is the 
justification for the provision to which reference has been made. 

Mr. Tarr. Mr. President, will the Senator yield 4 

Mr. Murvock. I yield. 

Mr. Tarr. I think there is an ambiguity in the bill. Assume that 
no more legislation were enacted and in 1948 a case should arise involv- 
ing the question. Does the Sherman Act invalidate any State law 
under this bill? In section 4 (a) of the bill it is implied that in 1948 
the Sherman Act shall again come into force unless something has 
been done in the meantime. However, in section 2 (b) it is implied 
that even in 1948 the Sherman Act shall not invalidate any State regu- 
latory law. I think that in that respect the bill is ambiguous on its 
face. Weshould straighten out the difference between the two sections. 

Mr. Rapcrirre. I would assume that at the end of the period of 
moratorium the Clayton Act and the Sherman Act would apply. 

Mr. Tarr. Paragraph (b) of section 2 of the bill states that “No 
act of Congress shall ever presume to invalidate a State law on the 
subject of insurance.” 

Mr. Frerevson. I suggest that we could remedy the defect by making 
the subsection read: “Until January 1, 1948, no act of Congress,” 
and so forth. 

The Vicr Presipent. Does the Senator from Michigan offer that 
as an amendment to the amendment offered by the Senator from Utah 
[Mr. Murdock] ? 

Mr. Ferauson. I offer it as an amendment to the amendment. 

Mr. Rapvcurrre. If what the Senator from Ohio has said is true, or 
if there is any doubt of it, it would be well to clarify the language. It 
was clearly the understanding of those drafting the bill that at the 
end of 1948 the moratoriums would come to an end. 

The Vice Presipenr. Will the Senator from Michigan state his 
amendment to the amendment ? 

Mr. Feravuson. On page 2, in line 4, after “(b)”, I move to strike 
out “No” and insert the words “Until January 1, 1948, no.” 

Mr. Murpvock. Mr. President, as I understand, the pending ques- 
tion before the Senate is my amendment. 

The Vice Presipenr. The Senator from Utah offered to amend by 
striking out paragraph (b) of section 2 on page 2. The Senator from 
Michigan [Mr. Ferguson] has offered a perfecting amendment which 
takes precedence over the amendment of the Senator from Utah. 

Mr. Murpock. May I ask the Senator from Michigan to state again 
what he is offering by way of amendment ? 

Mr. Frrevson. On page 2, in line 4, after “(b)”, I move to amend 
by striking out “No” and inserting “Until January 1, 1948, no.” 

The Vice Prestpenr. The question is on agreeing to the amendment 
offered by the Senator from Michigan to the amendment of the Sena- 
tor from Utah. 

Mr. Murvock. Mr. President, I ask for time to enable me to under- 
stand clearly the proposed amendment of the Senator from Michigan. 
My present understanding is that the Senator offers to amend—— 

The Vicek Preswwent. The Chair will ask the clerk to read the 
amendment of the Senator from Michigan. 
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The Leetsnative CLERK. On page 2, line 4, after “(b)”, it is pro- 
posed to amend by striking out the word “No” and inserting the words 
“Until January 1, 1948, no”, so that the subsection will ‘then read : 
“(b) Until January 1, 1948, no act of Congress shall be construed to 

invalidate, impair”, and so forth. 

Mr. Murpock. Mr. President, it is my judgment that the amendment 
of the Senator from Michigan would bri ing about complete harmony 
between section 2 and section 4. I ask unanimous consent to withdraw 
my amendment at this time in order that the Senate may act upon the 
amendment offered by the Senator from Michigan. 

The Vice Preswentr. Without objection, the amendment of the 
Senator from Utah is withdrawn. 

Mr. Revercoms. Mr. President, I have listened with interest to the 
discussion concerning the amendment to paragraph (b) of section 2. 
It occurs to me that not only does the proposed act provide for a 
suspension of the Clayton Act and the Sherman Act, but the very 
purpose of it is to restore the control of the insurance business to the 
States. If we make the change proposed in this section and say “until 
January 1, 1948”, then the bill in its completeness will end in 1948. 
The present provision is—and this was the measure reported unani- 
mously by the Committee on the Judiciary 

“No act of Congress,” existing at this time, or passed before this, or 
to be passed in the future, “sh: ill be construed te invalidate, impair, or 
supersede any law enacted by any State * * * unless such act specifically 
so provides.” 

I do not think there should be any limitation of time in the provi- 
sion. We donot want the law to end on January 1, 1948. We want the 
business left in the control of the States, unless by enactment in the 
future we specifically state that we do not want something they are 
doing to be continued. 

Therefore, I call to the attention of the able Senator from Michigan 
the fact that if the langu: age suggested by him shall be written into 
the bill, this very section will become ineffective on Januar y 1, 1948. 

What is the danger of the language as written 

Mr. Murnock. Will the Senator ‘yield? 

Mr. Revercoms. Not at the moment. What is the danger of the 

language as written, when it provides that no act of Congress shall be 
construed to invalidate a State law dealing with insurance unless the 
act of Congress specifically states that it is intended so to do? That 
saves the power - 4 ongress. Why provide an automatic ending of 
this provision, if it is the intent of Congress today to leave to the 
States the pemiancs ‘of the insurance business and the taxing of the 
insurance business, because if the States cannot control the companies, 
the States cannot tax them. The companies are refusing to pay taxes 
to the States, and that is one of the things which have brought forth 
this proposed law. Why provide an automatic termination upon a 
declaration of policy by fixing a date of termination ? 

Mr. Tarr. Mr. President, will the Senator vield ¢ 

Mr. page 559 IL yield. 

Mr. Tarr. The Senator’s suggestion might be pertinent if it were 
o absolutely contradicted by section 4, which provides that on June 

1947, the Sherman Act shall again apply to the business of insur- 
ance. If we leave that provision in the bill, the one now being dis- 
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cussed is inconsistent with it, because if the Sherman Act applies to 
the business of insurance, any State law which authorizes a rating 
bureau becomes invalid, or those engaged in the business are subject 
to Federal prosecution for complying with the State law. 

Mr. Revercoms. The only two F ederal laws mentioned are the C lay- 
ton Act and the Sherman Act, and the purpose of mentioning those 
specifically is to require the States so to enact legislation as not to 
violate those two existing laws. If any legislation is enacted in the 
future, whatever it may be—I cannot contemplate it today—if any law 
shall be enacted by the Congress on interstate commerce which could 
possibly affect the business of insurance and bring it within the gen- 
eral term “interstate commerce,” it would apply. Why not let the pro- 
vision stand that it shall not apply unless Congress specifically says 
in an act that it shall apply to the business of insurance, which we 
are now trying to return to the States ? 

Mr. Murpock. Will the Senator yield ? 

Mr. Revercompe. I yield. 

Mr. Murnock. If I understand the Senator correctly, he intends 
hy the proposed act to bring about the repeal of the Sherman Act in- 
sofar as it applies to insurance. 

Mr. Revercoms. No, if by “repeal” is meant specific repeal of the 
act. What we mean to do is to say to the States, “You can regulate 
insurance, but you cannot provide for anything that will violate the 
Sherman antitrust law or the Clayton Act, after the dates fixed in the 
bill, namely, 1947 and 1948.” 

Mr. Murnock. If the Senator will indulge me for a moment, if 
that is what the Senator intends, then certainly what has been called 
to his attention by the distinguished Senator from Ohio is applicable. 
What subsection (b) does, and what I object to, is that very thing. It 
permits the States to repeal the Sherman Act. The Senator does not 
want that, nor do I. What we do want to do is to grant the States a 
moratorium during which they can make their State laws conform to 
the Supreme Court decision, and regulate insurance. But if we pass 
the proposed law with subsection (b) of section 2 in it, it not only 
refers to the existing laws of the Federal Government, but to all fu- 
ture laws of the Federal Government. What the Senator from Michi- 
gan proposes brings subsection (b) of section 2 in line with section 4, 
which follows, and grants what the distinguished Senator from West 
Virginia wants, if I understand him, that is, a moratorium until June 
l, 1947. 

Mr. Revercomp. As I see it, two things are proposed by this bill. 
Not only a moratorium with respect to the Sherman Act and the Clay- 
ton Act—and we all agree that that is its purpose—but it goes further 
than that, if I may say so to the able Senator, and carries out the pur- 
pose of giving power to the States of regulation of insurance and the 
taxing of insurance companies, so long as they do not get into conflict 
with a Federal law. The section before us provides that no act of 
Congress shall be construed to invalidate a State law unless the act of 
Congress specifically states that the State law is in conflict with the 
Federal act and is designed to override it. 

Mr. Murpock. Will the Senator yield further ? 

Mr. Revercomp. I yield. 

Mr. Murpock. Then it is applic able, it does apply, does it not, to the 
Sherman Act, and also to the Clayton Act, presently, because neither 
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one of those acts specifically repeals or impairs or invalidates any 
State law / 

Mr. Revercoms. I do not agree with that conclusion, because section 
4 of the bill specifically says “that the C layton Act and the Sherman 
Act shall again be in force on the dates mentioned. 

Mr. Murpock. That is what the Senator from Ohio called to the 
Senator’s attention, that there is an inconsistency in the two sections, 
which is clarified by the amendment offered by the Senator from 
Michigan. 

Mr. Revercoms. I do not think there is an inconsistency when they 
are read together. One says that no act of Congress shall be con- 
strued to invalidate unless Congress specifically says that it shall in- 
validate. Section 4 provides specifically with respect to the Sherman 
Act and the Clayton Act. Sabaien (b) of section 2 would apply 
to all other laws. Section 4 (a) applies to the Sherman Act and the 
Clayton Act. I think the sections can be read together. But I wish 
to say to the Senator from Michigan that if he inserts the language 
“until January 1, 1948," as the time to which that section shall be in 
effect, he automatically terminates it at that time, and automatically 
terminates the control of the States over insurance. 

Mr. Frercuson. Mr. President, after a little more thought about the 
language proposed, I am of the opinion that we could make the bill 
further the purpose we had in mind by not changing it as suggested 
by the able Senator from Ohio, but changing it in this way, making 
it read: 

“No act except the Sherman Act” and inserting the date “and/or 
the Clayton —_ * Inserting the date “shall be construed to invali- 
date, impair, or supersede any law enacted by any State for the pur- 
pose of jamal sie the business of insurance, or which imposes a fee 
or tax upon such Dusiness, unless such act specifically so provides,” 

In other words, the case before the Supreme Court was a case apply- 
ing the Sherman Act and the Clayton Act. We wanted to have the 
Clayton Act and the Sherman Act apply to insurance, but we did not 
want to go back into all the laws which had been enacted respecting 
interstate commerce and apply them to the business of insurance. So 
I should like to have the able Senator from Ohio withdraw his amend- 
ment. 

Mr. Tarr. I did not. offer the amendment; the Senator himself of- 
fered it. 

Mr. Fercuson. | withdraw the amendment. 

The Vice Prestpent. The Senator has the right to withdraw his 
amendment. 

Mr. Frerauson. I propose an amendment in line 4, on page 2, after 
the words “No act,” to add “except 

Mr. Revercoms. Mr. President, I suggest to the Senator from Michi- 
gan the phraseology “except as hereinafter provided in section 4.” 

Mr. Fercvson. I think we should refer specifically to the two acts 
by name and by date. I think the language should be: 

“No act” and then we should insert the words: “except the act of 
July 2, 1890, as amended, known as the Sherman Act, and/or the act 
of October 15, 1914, as amended, known as the Clayton Act. 

Mr. O’Manonry. Mr. President, will the Senator yield ? 

Mr. Feravuson. I yield. 
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Mr. O’Manonry. That amendment should come in after the word 
“Congress” and not after the word “act.” 

Mr. Frereuson. That is correct. The amendment should come after 
the word “¢ ongress. ” ‘ 

The Vice Presipenv. The amendment will be stated, so that Senators 
may understand it. 

The Leetstative CierK. On page 2, line 4, after the word “Con- 
gress,’ it is proposed to insert “Except the act of July 2, 1890, as 
amended, known as the Sherman Act, and/or the act of October 15, 
1914, as amended, known as the Clayton Act.” 

Mr. Murpock. Mr. President, will the Senator yield to me? 

Mr. Ferauson. I yield. 

Mr. Murpock. I think the language now proposed by the Senator 
from Michigan is more clar ifying than anything he has offered here- 
tofore, and in my opinion, Mr. President, brings subsection (b) of 
section 2 and section 4 in complete alinement and harmony. I hope 
the amendment will be adopted. 

Mr. Tarr. Mr. President, will the Senator yield ? 

Mr. Ferevson. | yield. 

Mr. Tarr. What bothers me about the amendment is that it implies 
that the measure may invalidate fees or taxes upon such business. 
The Senator might add at the end of section 4 “or to be construed to 
invalidate, impair, or supersede any law enacted by any State for the 
purpose”, and so forth, during that period. The difficulty with the 
Senator’s amendment is that it suggests at least that these two acts, 
even before 1947, although they do not apply to the business, might 
possibly invalidate a State law. I do not want the bill to carry that 
implication. 

Mr. Frerevson. Would the Senator explain again just where he 
would insert his proposal 4 

Mr. Tarr. At the end of section 4, line 22 on page 2, the Senator 
might add this language “or to be construed to invalidate, impair, or 
supersede any law enacted by any State”, and so forth. 

Mr. Ferauson. Does the Senator feel that the words “shall not ap- 
ply” are not as broad as the words now proposed by the Senator ? 
We would use language to the effect. that the Sherman Act shall not 
apply; we except it in subsection (b), and then we say it shall not 
apply. So if it does not apply, I do not see how we can say that it 
would interfere with the taxation or the regulation of insurance. 

Mr. Tarr. Perhaps I am unduly concerned, but I am afraid the in- 
surance companies which are doubting the validity of the taxes im- 
posed upon them will not be greatly soothed by subsection (b) of 
section 2 as proposed to be amended by the Senator, because it excepts 
the two laws. I think we will then have to look to section 4. 

Mr. Frercvson. We eliminate everything from subsection (b) except 
two laws, and then we say in section 4 that those two laws shall not 
apply until certain dates. I think the language now is very clear as 
to what we mean 

Mr. Exvenper. Mr. President, will the Senator yield ? 

Mr. Fereuson. I yield. 

Mr. Extenper. The fact remains that the Sherman and Clayton 
Acts are excepted by your amendment, therefore they shall be con- 
strued to invalidate, impair, or supersede any State laws enacted 
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for the purpose of regulating the business of insurance, or which im- 
poses a fee or tax. 

Mr. Frereuson. Then we say in section 4 that they shall not apply, 
and that is an all-inclusive application, that they shall no longer so 
apply. 

Mr. E.Lenper. There is a conflict. I do not see the necessity for 
the amendment. It nullifies one of the purposes for which the bill is 
being enacted. Mr. President, I ask that subsection (b), as proposed 
to be amended, be now read and I will ask the close attention of 
Senators. 

The Vice Presipent. The clerk will read. 

The legislative clerk read as follows: 

“(b) No act of C ongress, except the Act of July 2, 1890, * amended, 
known as the Sherman Act, and/or the Act of October », 1914, as 
amended, known as the Clayton Act, shall be construed ‘ed validates. 
impair, or supersede any law enacted by any State for the purpose of 
regulating the business of insurance, or which imposes a fee or tax 
upon such business, unless such act specifically so provides.” 

Mr. Evtienper. Mr. President, as I understand the pending measure 
it has two main purposes: First. A declaration of policy by the 
Congress that the continued regulation and taxation by the several 
States of the business of insurance is in the public interest and that 
the States shall continue to regulate and tax it, unless Congress spe- 
cifically legislates on the subject matter to the contrary. Second. 
A moratorium is declared making ineffective the Sherman and Clay- 
ton Acts for a time specified in section 4 (a) of the bill so that States 
can adjust their laws on the subject. The Judiciary Committee made 
a careful study of the problems involved and has reported the bill 
and I believe that the bill as it came from the committee is not am- 
biguous, but carries out the purposes above set forth by me. 

The pending amendment, in my judgment, nullifies the first pur- 
pose of the bill. Although the Clayton and Sherman Acts are 
sus pended by section 4 (a), they shall be construed to invalidate, 
impair, or supersede any law enacted by a State for the purpose of 
regulating the business of insurance or which imposes a fee or tax 
upon sue h business, if the pending amendment is adopted. 

Many insurance companies refuse to pay licenses and taxes in many 
States, I am informed, because of the Supreme Court decision in 
United States against Southern Underwriters Association et al., and 
to now except those two acts, which formed the basis of the decision 
and, in effect, state that they shall be construed to invalidate State 
laws on the question of taxation and regulation of the insurance busi- 
ness is bound to lead to much confusion. 

Mr. Ferguson. I take it the language now used would be very con- 
fusing. The bill excludes all acts except those enumerated. We will 
have to change the language so as to make all other acts not applicable 
except the Sherman Act and the Clayton Act. Then we except those 
acts in the next section. 

Mr. Tarr. Mr. President, will the Senator yield to me for a moment ? 

Mr. Fereuson. I yield. 

Mr. Tarr. I return to my original suggestion. I do not think the 
words “shall not apply to such business and the acts or the conduct 
thereof” are as broad as section 2. It is said there specifically that 
these acts shall not apply to the insurance business, but that does not 
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necessarily mean that the States might not be deprived also of the 
power of taxing or regulating because the insurance business is inter- 
state commerce. I do not quite see why, in view of what the Senator 
now wishes to accomplish, he cannot add to his amendment at the 
end of section 2 the words I suggested, that no act of Congress shall 
apply to such business and shall not invalidate, impair, or supersede 
the law of any State for the purpose of regulating the business of 
insurance. Then other acts are covered entirely and the Sherman and 
Clayton Acts are covered entirely in section 4 (a), and explained in 
detail. 

Mr. Evienper. Such language put in the proper place would cover 
the objection I suggested to the ean g amendment. However, I am 
not advocating it, because I think the bill as reported by the Judiciary 
Committee is clear. I think all of us agree that the States should 
retain the right of regulating and taxing the insurance business within 
their respective borders. 

Mr. Frerevson. Does the Senator from Ohio move that the bill be 
amended as he has suggested? I have no objection to it. 

Mr. Tart. I do not want to move any further amendment until there 
is some general agreement as to what we are trying to accomplish. 

Mr. O’Manoney. Mr. President, will the Senator yield? 

Mr. Fereuson. I yield. 

Mr. O’Manonrey. It is my opinion that the amendment which the 
Senator from Michigan has just offered has completely cleared up the 
situation, and that his comment in response to the Senator from Ohio 
is absolutely correct. The language in section 4, as the Senator from 
Michigan points out, says that ‘these antitrust laws shall not apply to 
such business, which means the business of insurance. It would be 
perfectly impossible, it seems to me, under that language, for a court 
to say that the Sherman and Clayton laws, which Congress says during 
this period shall not apply to insurance, shall nevertheless’ apply to 
State laws affecting insurance. I think the Senator from Ohio is en- 
deavoring to be oversecure in gaining the point which is covered, it 
seems to me, by the amendment offered by the Senator from Michigan. 
The two sections are now drawn into complete harmony, as I see it. 

Mr. Revercoms. Mr. President, will the Senator yield ? 

Mr. Ferevson. I yield. 

Mr. Revercoms. We have discussed changing language which has 
been very carefully studied with respect to the legislation on this sub- 
ject, and each time a change is made or suggested we look further down 
in the bill and we see a conflict with the suggested change. The bill 

yas discussed at length in the Committee on the Judiciary of the 
Senate. It was unanimously reported. It has as its purpose giving to 
the States the control of insurance and creating a moratorium, so 

-alled, with respect to the Sherman Act and the “Clayton Act, to fix 
dates of 1947 and 1948, respectively, and then it provides that nothing 
contained in this measure shall render the Sherman Act inapplicable 
if any agreement or act of the State or an insurance company under a 
law of the State creates a boycott, coercion, or intimidation. 

I wish to call the attention of the Senate to the fact that the bill 
is very complete. It was better worked out in committee than it can be 
here on the floor of the Senate, acting as we are now, almost as a com- 
mittee. I hope the bill may be passed in the form in which it was 
reported from the committee after study, and without the shot-from- 
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the-hip amendments which are being offered. I believe that a great 
mistake would be made if, after careful study of this proposed legis- 
lation and framing it in the language in which it was reported, these 
changes should be made. I hope that the suggested amendments may 
be rejected, and that the bill may be passed as it was reported to the 
Senate unanimously by the C ommittee on the Judiciary. 

Mr. Rapcurrre. Mr. President, if I correctly understand the amend- 

met which has been offered, it provides that no act of Congress, with 

certain exceptions, shall apply to the business of insurance. Is not 
that equivalent to stating that the Sherman Act and the Clayton Act 
shall supersede any State laws? 

Mr. Fercuson. Exe ept that in section 4 it is provided that those two 
acts shall not apply to insurance. 

Mr. Rapcuirre. First it is provided that they shall invalidate State 
laws. Then later it is said that there shall be a moratorium. That is 
not the most felicitous w ay of stating it. If it can be construed that 
section 4 clearly modifies section 2 (b), we are safe; but it seems to 
me that that is running a rather unnecessary risk, because subsection 

(b) of section 2 clearly states that those two acts shall invalidate State 
cane 

Mr. Wuerry. Mr. President, I should like to ask the distinguished 
Senator from Michigan a question. If what he says be true, SWAY, is 
it necessary to have an amendment to subsection (b) of section 2 at all / 
I think we could put both sections together and do exactly what is 
desired. 

As a member of the Committee on the Judiciary, I am for the bill as 
it came from the committee. The reason I voted for it was that it 
would put the regulation of the insurance business in the hands of the 
States. That is the important thing in this bill. I believe that the 
amendments which have been suggested would be confusing and con- 
flicting. In my judgment the bill would be better if it were left as it 
was reported from the committee than if we were to try to amend it 
on the floor of the Senate. I hope the amendments will be rejected. 

The Vice Presipentr. The question is on agreeing to the amendment 
offered by the Senator from Michigan | Mr. Ferguson], which will be 
stated. 

The Lecistative CLERK. In section 2, on page 2, line 4, after the 
word “Congress”, it is proposed to insert the words “except the act 
of July 2, 1890, as amended, known as the Sherman Act, and/or the 
act of October 15, 1914, as amended, known as the Clayton Act.” 

Mr. O’Manoney. Mr. President, 1 urge the Senate to adopt the 
pending amendment. I do so for this reason: The Senator from 
Michigan and the Senator from Wyoming have given a great deal of 
time and attention to this measure. It is not a problem without diffi- 
culties. Iam satisfied that the purpose of the Senator from Michigan 
and my purpose are identical. The purpose is to enable the States 
and the Congress to have time to adjust a very complicated business 
to a decision of the Supreme Court and to the antitrust laws. There 
is no purpose to issue an invitation from the United States Senate to 
the States to enact laws which would establish monopolies in this 
business. 

The moratorium as proposed in the bill,: and as now proposed by 
the Senator from Michigan in his amendment, covers the entire field, 
and does it in such a way that there can be no misunderstanding. We 
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are extending to the States complete immunity for their State tax laws, 
and, as stated in section 4, we are granting a moratorium for the pur- 
ose of enabling adjustments to be made and legislation to be adopted 
ibe the several States and Congress. I believe the issue is quite clear. 
The purpose would be atttained by the language of the bill together 
with the amendment of the Senator from Michigan, and I hope the 
amendment will be adopted. 

The Vice Prestpent. The question is on agreeing to the amendment 
offered by the Senator from Michigan [ Mr. Fer guson J. | Putting the 
question.]| The Chair is in doubt. 

Mr. Wuerry. I ask for a division, Mr. President. 

On a division, the amendment was agreed to. 

The Vice Present. The bill is before the Senate and open to fur- 
ther amendment. If there be no further amendment to be proposed, 
the question is on the engrossment and third reading of the bill. 

The bill (S. 340) was ordered to be engrossed for a third reading, 

read the third time, and passed, as follows: 

“Be it enacted, ete., That the Congress hereby declares that the 
continued regulation and taxation by the several States of the business 
of insurance is in the public interest, and that silence on the part of the 
Congress shall not be construed to impose any barrier to the regula- 
tion or taxation of such business by the several States. 

“Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

“(b) No act of Congress, except the act of July 2, 1890, as amended, 
known as the Sherman Act, and/or the act of October 15, 1914, as 
amended, known as the Clayton Act, shall be construed to invalidate, 
impair, or supersede any law enacted by any State for the purpose of 
regulating the business of insurance, or which imposes a fee or tax 
upon such business, unless such act specifically so provides. 

“Src. 3. Nothing contained in the act of September 26, 1914, known 
as the Federal Trade Commission Act, as amended, or the act of 
June 19 1936, known as the Robinson-Patman Antidiscrimination Act, 
shall apply to the business of insurance or to acts in the conduct of 
that business. 

“Sec. 4. (a) For the purpose of enabling adjustments to be made 
and legislation to be : adopted by the several States and Congress, until 
June 1, 1947, the act of July 2, 1890, as amended, known as the Sherman 

Act, shall not apply to the business of insurance, or to acts in the con- 
duct of such business, and until January 1, 1948, the act of October 15, 
1914, as amended, known as the Clayton Act, shall not apply to such 
business or to acts in the conduct thereof. 

“(b) Nothing contained in this section shall render the said Sher- 
man Act inapplicable to any agreement or act of boycott, coercion, 
or intimidation. 

“Sec. 5. Nothing contained in this act shall be construed to affect 
in any manner the application to the business of insurance of the act 
of July 5, 1935, as amended, known as the National Labor Relations 
Act, or the act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938. 

“Sec. 6. As used in this act, the term “State” includes the several 
States, Alaska, Hawaii, Puerto Rico, and the Dis‘rict of Columbia. 
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“Sec. 7. If any provision of this act, or the application of such pro- 
vision to any person or circumstances, shall be held invalid, the re- 
mainder of the act, and the application of such provision to persons 


or circumstances other than those as to which it is held invalid shall 
not be affected.” 





79TH CONGRESS se ("'s \f 5 
saat imam House Calendar No. 35 


H. R. 1973 
[Report No. 68] 
IN THE HOUSE OF REPRESENTATIVES 
February 2, 1945 


Mr. Walter introduced the following bill; which was referred to the 
Committee on the Judiciary 


FEBRUARY 8, 1945 


Reported with an amendment, referred to the House Calendar, and 
ordered to be printed 


{Insert the part printed in italic] 
A BILL 


fo express the intent of the Congress with reference to the regulation 
of the business of insurance 


Be it enacted by the Senate and House of Re prese ntatives of the 
/ nate d States of « Lone rica m G ONGress ASSE mble d, That the Congress 
hereby declares that the continued regulation and taxation by the 
several States of the business of insurance is in the public interest, 
and that silence on the part of the Congress shall not be construed to 
impose any barrier to the regulation or taxation of such business by 
the several States. 

Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 

» the regulation or taxation of such business. 


(b) No Act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of regu- 

iting the business of insur ance, or which imposes a fee or tax upon 
such business, unless such Act specifically so provides. 

Sec. 3. Nothing contained in the Act of September 26, 1914, known 
as the Federal Trade Commission Act. as amended, or the Act of 
June 19, 1936, known as the Robinson-Patman Antidiscrimination 
Act, shall apply to the business of insurance or to acts in the conduct 
of that business. 

Sec. 4. (a) Until January 1, 1948, the Act of July 2, 1890, as 
amended, known as the Sherman Act, and the Act of October 15. 
1914, as amended, known as the Clayton Act, shall not apply to the 
business of insurance or to acts in the conduct thereof. 
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(b) Nothing contained in this section shall render the said Sherman 
Act inapplicable to any act of boycott, coercion, or intimidation. 

Sec. 5. Nothing contained in this Act shall be construed to affect 
in any manner the application to the business of insurance of the 
Act of July 5, 1935, as amended, known as the National Labor Rela- 
tions Act, or the Act of June 25, 1938, as amended, known as the Fair 
Labor Standards Act of 1938 or the Act of June 5, 1920, known as the 
Merchant Marine Act, 1920. 

Sec. 6. As used in this Act, the term “State” includes the several 
States, Alaska, Hawaii, Puerto Rico, and the District of Columbia. 

Sec. 7. If any provision of this Act, or the application of such pro- 
vision to any person or circumstances, shall be held invalid, the re- 
mainder of the Act, and the application of such provision to persons 
or circumstances other than those as to which it 1s held invalid, shall 
not be affected. 


79TH Concress | HOUSE OF REPRESENTATIVES § Rerorr 


1st Session \ ! No. 143 


EXPRESSING THE INTENT OF THE CONGRESS WITH 
REFERENCE TO THE REGULATION OF THE BUSINESS 
OF INSURANCE 


Fesruary 13, 1945.—Referred to the House Calendar and ordered to be printed 


Mr. Watrer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 340] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 340) to express the intent of the Congress with reference to the 
regulation of the business of insurance, having considered the same, 
report favorably thereon with an amendment with the recommen- 
dation that the bill, as amended, do pass. 

The committee amendment is as follows: 

Strike out all after the enacting clause and insert the following: 

“That the Congress hereby declares that the continued regulation 
and taxation by the several States of the business of insurance is in the 
public interest, and that silence on the part of the Congress shall not 
be construed to impose any barrier to the regulation or taxation of such 
business by the several States. 

“Src. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

*(b) No Act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of regu- 
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lating the business of insurance, or which imposes a fee or tax upon 
such business, unless such Act specifically so provides. 

“Sec. 3. Nothing contained in the Act of September 26, 1914, known 
as the Federal Trade Commission Act, as amended, or the Act of June 
19, 1936, known as the Robinson-Patman Antidiscrimination Act, shall 
apply to the business of insurance or to acts in the conduct of that 
business. 

“Src. 4. (a) Until January 1948, the Act of July 2, 1890, as amended, 
known as the Sherman Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, shall not apply to the business 
of insurance or to acts in the conduct thereof. 

“(b) Nothing contained in this section shall pee the said Sher- 
ian Act inapplicable to any act of boycott, coercion, or intimidation. 

“Sec. 5. Nothing contained in this Act shall be coated to affect in 
any manner the application to the business of insurance of the Act 
of July 5, 1935, as amendeed, known as the National Labor Relations 
Act, or the Act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938, or the Act of June 5, 1920, known as the Mer- 
chant Marine Act, 1920. 

“Src. 6. As used in this Act, the term ‘State’ includes the several 
States, Alaska, Hawai, Puerto Rico, and the District of Columbia. 

“Sec. 7. If any provision of this Act, or the application of such 
provision to any person or circumstances, shall be held invalid, the re- 
mainder of the Act, and the applic ation of such provision to persons 
or circumstances other than those as to which it 1s held invalid, shall 
not be affected.” 

GENERAL STATEMENT 


From its beginning the business of insurance has been regarded as 
a local matter, to be subject to and regulated by the laws of the several 
States. This view has been fostered and augmented by decisions of 
the United States Supreme Court for a period of more than 75 years, 
leading to the generally accepted doctrine that the business of insurance 
Was hot subje ct to Fede ral law. 

On June 5, 1944, in the case of U.S. v. Southeastern Underwriters 
Association et al.,the Supreme Court decided that the business of insur- 
ance Was commerce and, therefore, subject to the Sherman Act of 
July 2, 1890, as amended, and the Clayton Act of October 15, 1914, 
as amended. 

The Attorney General, in several appearances before the Judiciary 
Committee, frankly stated that the Department of Justice had no 
opposition to an extension of time to the insurance industry in order 
to make necessary adjustments to this decision. 

Inevitable uncertainties which followed the handing down of the 
decision in the Southeastern Underwriters Association case, with 
respect to the constitutionality of State laws, have raised questions 
in the minds of insurance executives, State insurance officials, and 
others as to the validity of State tax laws as well as State regulatory 
provisions; thus making desirable legislation by the Congress to sta- 
hilize the general situation. 

Bills attempting to deal with the problem were considered in both 
the House and the Senate during the Seventy-eighth Congress, but 
failed of enactment. Your committee believes there is urgent need 
for an immediate expression of policy by the Congress with respect to 
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the continued regulation of the business of insurance by the respective 
States. Already many insur ance companies have refused, while others 
have threatened refusal to comply with State tax laws, as well as with 
other State regulations, on the ground that to do so, when such laws 
mry subsequently be held unconstitutional in keeping with the 
precedent-smashing decision in the Southeastern Underwriters case, 
will subject insurance executives to both civil and criminal actions 
for misappropriation of company funds. 

_ The committee has therefore given immediate consideration to 
S. 340, together with a similar measure, H. R. 1973, so that the several 
States may know that the Congress desires to protect the continued 
regulation and taxation of the business of insurance by the several 
States, and thus enables insurance companies to comply with State 
laws. What is more, the Congress proposes by this bill to secure 
adequate regulation and control of the insurance business. 

Nothing in this bill is to be so construed as indicating it to be the 
intent or desire of Congress to require or encourage the several 
States to enact legislation that would make it compulsory for any 
insurance company to become a member of rating bureaus or charge 
uniform rates. It is the opinion of Congress that competitive rates 
on a sound financial basis;are in the public interest. 

It is not the intention of Congress in the enactment of this legisla- 
tion to clothe the States with any power to regulate or tax the business 
of insurance beyond that which they had been held to possess prior to 
the decision of the United States Supreme Court in the Southeastern 
Underwriters Association case. Briefly, your committee is of the opin- 
ion that we should provide for the continued regulation and taxation 
of insurance by the States, subject always, however, to the limitations 
set. out in the controlling decisions of the U nited jen Supreme 
Court, as, for instance, in A//geyer v. Louisiana (165 U.S. 578), St. 
Louis Cotton Compress Co.v. Arkansas (260 U.S. 346), and Connecti 
cut General Insurance Co.v. Johnson (303 U.S. 77), which hold, intet 
alia, that a State does not have power to tax contracts of insurance or 
reinsurance entered into outside its jurisdiction by individuals or cor- 
porations resident or domiciled therein covering risks within the State 
or to regulate such transactions in any way. 


PURPOSE OF THE BILL 


The purpose of the bill is twofold: (1) To declare that the continued 
regulation and taxation by the several States of the business of insur- 
ance is in the public interest; and (2) to assure a more adequate regu- 
lation of this business in the States by suspending the application of 
the Sherman and Clayton Acts for approximately two sessions of the 
State legislatures, so that the States and the Congress may —s 
legislation during that period. It should be noted that this bill, 
the moratorium proposed therein, does not repeal the Sherman and 
Clayton Acts, but opportunity will have been granted for the States 
to permit agreements and contracts by insurance companies which 
otherwise might be in violation of the Sherman and Clayton Acts. 
It should be noted further that no moratorium is granted from the 
Sherman Act relative to agreements or acts of boycott, coercion. or 
intimidation. 
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ANALYSIS BY SECTION 


Section 1 declares that the continued regulation and taxation by 
the States of the business of insurance is in the public interest. 

Section 2 provides that the insurance business, and all persons 
engaged in such business, shall be subject to State laws relating to 
the 1 ‘egulation and taxation of such business ; and (4) that no act of 
Congress shall be construed to invalidate, impair, or supersede any 
State law which regulates or taxes the insurance business, unless such 
act. specifically so provides. 

Section 3 provides that the Federal Trade Commission Act and 
the Robinson-Patman Antidiscrimination Act shall not apply to the 
insurance business, or to acts in the conduct of such business. 

Section 4 suspends the application of the Sherman Act and the 
Clayton Act to the business of insurance until January 1, 1948; and 
(b) provides that at no time are the prohibitions in the Sherman 
Act against any act of boycott, coercion, or intimidation suspended. 
These prov isions of the Sherman Act remain in full force and effect. 

Section 5 provides that the enactment of this act shall not affect in 
any manner, the ~ application of the National Labor Relations 
Act, the Fair Labor Standards Act, or the Merchant Marine Act, to 
the business of insurance. 

Section 6 defines the term “State.” 

Section 7 provides for separability of provisions. 


CONCLUSION 


In the considered judgment of your committee, 5. 340, as amended, 
represents a most commendable effort on the part of insurance com- 
panies and State insurance commissioners to effect the adjustments and 
reorganization in and among the financial operations of insurance 
companies and in State laws which have been made necessary by the 
decision in the Southeastern Underwriters case. It should be emph: i- 
sized that the bill has received the overwhelming endorsement of the 
principal national organizations of State insurance commissioners, 
insurance executives, agents, brokers, and underwriters, including the 
National Association of Insurance Commissioners, the American Life 
Convention, the American Mutual Alliance, the Association of Casu- 
alty and Surety Executives, the Inland Marine Underwriters Asso- 
ciation, the National Association of Insurance Agents, the National 
Association of Mutual Insurance Agents, the National Board of Fire 
Underwriters. Insurance Executives Assoc iation, National Association 
of Insurance Brokers, Inc., the National Association of Casualty and 
Surety Agents, the Surety Association of America, the National 
Fraternal Congress of America, and the Health and Accident Under- 
writers Conference. Opportunity is granted to the State legislatures 
during their present and forthcoming sessions for 1945, 1946, and 1947 
to consider the welfare of polic -vholders. 

Enactment of this bill will (1) remove existing doubts as to the 
right of the States to regulate and tax the business of insurance, and 
(2) secure more adequate regulation of such business. 
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[Congressional Record—House, v. 91, February 14, 1945] 
CALENDAR WEDNESDAY 


The Spraker. This is Calendar Wednesday. The Clerk will call the 
committees. 

The Clerk called the committees, and when the Committee on the 
Judiciary was called : 


REGULATION OF INSURANCE BUSINESS 


Mr. Watrer. Mr. Speaker, by direction of the Committee on the 
Judiciary, I call up the bill (S. 340) to express the intent of Congress 
with reference to the regulation of the business of insurance, as 
amended. 

The Speaker. The Clerk will report the bil] and the amendment. 

The Clerk read as follows: 

“Be it enacted, ete., That the Congress hereby declares that the con- 
tinued regulation and taxation by the several States of the business 
of insurance is in the public interest, and that silence on the part of the 
Congress shall not be construed to impose any barrier to the regula- 
tion or tax: es of such business by the several States. 

“Sec. 2. The business of insurance, and every person engaged 
therein, sh: Mt be subject to the laws of the several States which relate 
tothe regulation or taxation of such business. 

“(b) No act of Congress, except the act of July 2, 1890, as amended, 
known as the Sherman Act, and/or the act of October 15, 1914, as 
amended, known as the Clayton Act, shall be construed to invalidate, 
impair, or supersede any law enacted by any State for the purpose 
of regulating the business of insurance, or which imposes a fee or tax 
upon such business, unless such act specifically so provides. 

“Src. 3. Nothing contained in the act of September 26, 1914, known 
as the Federal Trade Commission Act, as amended, or the act of June 
19, 1936, known as the Robinson-Patman Antidiscrimination Act, 
shall apply to the business of insurance or to acts in the conduct of that 
business. 

“Sec. 4. (a) For the purpose of enabling adjustments to be made 
and legislation to be adopted by the several States and Congress, until 
June 1, 1947, the act of July 2, 1890, as amended, known as the Sher- 
man Act, shall not apply to the business of insurance, or to acts in 
the conduct of such business, and until January 1, 1! 148, the act of 
October 15, 1914, as amended, known as the Clayton Act, shall not 
apply to such business or to acts in the conduct thereof. 

“(b) Nothing contained in this section shall render the said Sher- 
man Act inapplicable to any agreement or act of boycott, coercion, or 
intimidation. 

“Sec. 5. Nothing contained in this act shall be construed to affect 
in any manner the application to the business of insurance of the 
act of July 5, 1935, as amended, known as the National Labor Rela- 
tions Act, or ‘the act of June 25, 1938, as amended, known as the Fair 
Labor Standards Act of 1938 

“Sec. 6. As used in this act, the term ‘State’ includes the several 
States, Alaska, Hawaii, Puerto Rico, mgs the District of Columbia. 

“Sec. 7. If any provision of this act, or the application of such 
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provision to any person or circumstances, shall be held invalid, the 
remainder of the act, and the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall 
not be affected.” 

With the following committee amendment: 

“Strike out all after the enacting clause and insert: 

“That the Congress hereby declares that the continued regulation 
and taxation by the several States of the business of insurance is in the 
public interest, and that silence on the part of the Congress shall not 
be construed to impose any barrier to the regulation or taxation of such 
business by the several States. 

“‘Src. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

‘(b) No act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of regu- 
lating the business of insurance, or which imposes a fee or tax upon 
such business, unless such act specifically so provides. 

“ ‘Src. 3. Nothing contained in the act of September 26, 1914, known 
as the Federal Trade Commission Act, as amended, or the act of 
June 19, 1936, known as the Robinson-Patman Antidiscrimination Act, 
shall apply to the business of insurance or to acts in the conduct of 
that business. 

“Sec. 4. (a) Until January 1948, the act of July 2, 1890, as 
amended, known as the Sherman Act, and the act of October 15, 1914, 
as amended, known as the Clayton Act, shall not apply to the business 
of insurance or to acts in the conduct thereof. 

“*(b) Nothing contained in this section shall render the said Sher- 
man Act inapplicable to any act of boycott, coercion, or intimidation. 

“ ‘Spec. 5. Nothing contained in this act shall be construed to affect 
in any manner the application to the business of insurance of the act 
of July 5, 1935, as amended, known as the National Labor Relations 
Act, or the act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938, or the act of June 5, 1920, known as the 
Merchant Marine Act, 1920. 

‘Sec. 6. As used in this act, the term “State” includes the several 
States, Alaska, Hawaii, Puerto Rico, and - District of Columbia. 

“Seo. 7. Tf any provision of this act, or the application of such 
provision to any person or circumstances, ys ill be held invalid, the 
remainder of the act, and the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall 
not be affected.’ ’ 

The Speeaxer. The gentleman from Pennsylvania |Mr. Walter] 
recognized for 1 hour. 

CALL OF THE HOUSE 


Mr. Hitt. Mr. Speaker, a point of order. I make the point of order 
that a quorum is not present. 

The Speaker. Evidently a quorum is not present. 

Mr. Wavrer. I move a call of the House. 

A call of the House was ordered. 
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The Clerk 


called the roll, 


answer to their names: 


[Roll No. 17] 


AND PENSION FUNDS 


and the following Members failed to 


Anderson, Calif. Harness, Ind. Rivers 
3iemiller Havenner Robsion, Ky. 
Bolton Hébert Rooney 
Boren Heidinger Rowan 
Brumbaugh Henry Schwabe, Okla. 
Cannon, Fla. Izac Shafer 
Clevenger Johnson, Lyndon B. Sheridan 
Colmer King Short 

Combs Lyle Sikes 
Courtney McGregor Taylor 

De Lacy MeMillan, S. ¢ Thomas, N. J. 
Dondero Madden Vorys, Ohio 
Eaton Morgan Vurseil 
Elston Mott Wasielewski 
Fernandez O’Hara West 
Gardner Plumley White 
Gwinn, N. Y. Powers Wilson 

Hare Reece, Tenn. Winter 


Harless, Ariz. 


The Speaker. On this rolleall 375 Members have 
A quorum is present. 
By unanimous consent, 


hames. 


dispensed with. 


DOMESTIC 


Mr. Bianp. Mr. Speaker, 


Rees, Kans. 


RAISING OF FUR-BEARING 


Woodrum, Va. 


answered to their 


further proceedings under the call were 


ANIMALS 


I ask unanimous consent that the Com- 


mittee on the Merchant Marine and Fisheries be discharged from fur- 
ther consideration of the bill (H. R. 2115) relating to the domestic 
raising of fur-bearing animals, and that the same be rereferred to 
the Committee on Agriculture. 


The Speaker. Is there objection to the 


from Virginia? 


There was no objection. 


REGULATION OF 


request of the gentleman 


INSURANCE BUSINESS 


Mr. Watrer. Mr. Speaker, the measure under consideration repre- 


sents a comproniise. 


If you will recall at the last session of the Con- 


gress, by a vote of 285 to 54, the House, in most unmistakable terms, 
signified its belief that the law as it was understood to be up to June 
5. 19 44, should be reaffirmed. 


When the Supreme Court handed down the unusual decision, writ- 


ten by a minority of that Court, in which 75 years of well-accepted, 
well-known law was changed, the insurance business of this country 
was confronted with a very serious situation. Both Justice Jac kson 
and Justice Frankfurter, in well-considered minority views, pointed 
out the chaos that would come through the hurried action of the 
Court, and through a sudden change in the well-known theory with 
respect to insurance companies. Their predictions have come true. 
I say that because within the last month the attorney general of the 
State of North Carolina has held that the State can no longer collect 
the taxes paid by insurance companies doing business in the State of 
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North Carolina because insurance is now interstate commerce and 
therefore the regulations imposed by the several States are not legal. 

It is very significant, in considering this entire question, to bear in 
mind that when the rule of law was first laid down, upward of 75 
vears ago, in the case of Paul against Virginia, the case got to the 
Supreme Court of the United States by an insurance company resisting 
the right of the State of Virginia to impose any regulation on its busi- 
ness. ‘Today we find ourselves in the position where the insurance 
companies are at a loss to know just exactly where they stand. 

Since the law was first laid down, through a series of legislative 
enactments, through all sorts of regulatory provisions, the business of 
imsurance grew into one of the biggest businesses in our Nation. The 

companies, through their own experience, were able to regulate them- 

selves in a manner that has been satisfactory to almost everyone. 
When I spoke a moment ago of this compromise, I spoke advisedly. 
Personally | would prefer to see the bill, that we passed at the last 
session of the Congress so overwhelmingly, reenacted, but I recognize 
the practical side of this situation and I am entirely in accord ‘with 
this ¢ ‘ompromise measure. 

In that connection I would like to call your attention to the fact 
that after the impasse was reached in the Senate, at the suggestion of 
the chairman of the Committee on the Judiciary of the House of 
Representatives, and of several Senators, representatives of all phases 
of the insurance business, through a series of conferences held over a 
period of at least 3 months, agreed on this compromise measure. 
That is the compromise measure that was reported by the Committee 
on the Judiciary of the House, with the exception of the language 
contained in section 4 (a) of the Senate bill. This is the bill that 
was agreed on by the insurance commissioners of all of the States, 
the American Life Convention, the American Mutual Alliance, the 
Association of Casualty and Surety Executives, Inland Marine Under- 
writers’ Association, National Association of Insurance Agents, Na- 
tional Association of Mutual Insurance Agents, National Board of 
Fire Underwriters’ Insurance Executives Association, the National 
Association of Insurance Brokers, the National Association of Casu- 
alty and Insurance Agents, they being all of the people in the industry 
affected through the decision of the Supreme Court. 

Mr. Grauam. Mr. Speaker, will the gentleman yield ? 

Mr. Waurer. I yield. 

Mr. Granam. Is it not a matter of record that since the passage of 
the bill referred to in the House, the Supreme Court has denied a 
petition for a rehearing of the Southeastern Underwriters’ 
tion, which makes this action imperative ? 

Mr. Waurer. Yes: an application was made to the Supreme Court 
for a rehearing, and it is, indeed, unfortunate there was not a rehear- 
Ing partic ipated i in by a majority of the Court. I think this decision 
'v a vote of 4 to 3 was shocking, to say the least, because where a well- 
accepted rule of law is changed, as Justice Marshall put it a great 
many years ago, the change should come only when a majority of the 
Court partic ipated in the decision. This is another reason why it is 
imperative that something be done immediately; but the most impor- 
tant practical phase of the whole situtaion is that taxes due and owing 
to the insurance departments of the several States are collected be- 


Assoc ‘1a- 
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tween the 20th of February and the 10th of March. It will be easy 
to compromise our views w ith the bill passed by the Senate; our views 
are contained in the bill recommended by the Committee on the Judi- 

ciary of the House. 

Mr. Crawrorp. Mr. Speaker, will the gentleman yield? 

Mr. Watter. I yield. 

Mr. Crawrorp. I have carefully and with a great deal of interest 
read the gentleman’s bill and the committee report. I believe I am 
very much in favor of both. I wish, however, to submit this question : 
The gentleman read a list of those organizations that go to make up 
the insurance industry; is that group all agreed on the House bill as 
now presented to us as a substitute for the Senate bill? 

Mr. Watter. That is the group that agreed on the House bill with 
the exception that in the House bill the following language in section 
4 (a) of the Senate bill was stricken out: 

“For the purpose of enabling adjustments to be made and legisla 
tion to be adopted by the several States and Congress.” 

With the exception of the omission of that language the two bills 
are similar. 

Mr. Braptry of Pennsylvania. Mr. Speaker, will the gentleman 
yield ? 

Mr. Watrer. I yield. 

Mr. Bravery of Pennsylvania. I preface my question by say ing that 
I ask it for the purpose of obtaining helpful information. Can ‘the 
gentleman tell us what the attitude ‘of the Department of Justice is 
with respect to this bill? I presume we are considering H. R. 1973. 

Mr. Watrer. H. R. 1973 was the bill reported by the committee 
and subsequently made an amendment to S. 340. So the amendment 
of S. 340 is H. R. 1973. 

As to the attitude of the Attorney General, frankly I do not know. 
He testified before our committee, and when various changes were 
suggested he agreed with the position we took. Iam sure his testimony 
will bear out that statement. The other day when the bill was called 
up on the Consent Calendar, the gentleman from New York [Mr. 
Celler], I believe it was, made the statement that the Attorney General 
was opposed to the bill as reported by the House committee. I subse- 
quently called the Attorney Gener: ul and asked him what his objec- 
tions were, and he told me he had not read the bill. This is as much as 
I know about his attitude; but I believe that is immaterial. I would 
say tomy good friend from Pennsylvania that, after all, this is a com 
promise. The Committee on the Judiciary did what the President of 
the United States in a letter toa Senator from Maryland suggested be 
done, namely, that a moratorium be granted so these great companies 
could find out just exactly where they stood and what ‘they have to do 
to meet the new thought, if you please. 

Mr. Cocuran. Mr. Speaker, will the gentleman yield ? 

Mr. Watter. I yield. 

Mr. Cocuran. The President of the United States by no means 
recommended section 3 as in the bill passed by the Senate and also in 
the bill reported by the House. 

Mr. Waurer. Why, of course, he did not; all he did was to write a 
letter in which he suggested a moratorium. I do not know of any other 
way to provide for a moratorium than as provided in this measure. 
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We merely state that until January 1, 1948, the laws under which the 
insurance companies were prosecuted are ‘not applicable except for 
certain things. It seems to me that there is the moratorium the Chief 
Executive suggested should be granted to these companies. 

Mr. Cocuran. The gentleman certainly does not want to stand on 
the floor of this House and tell the Members that he is in favor of in- 
surance companies or insurance brokers putting out false advertising 
in connection with the conduct of their business. 

Mr. Waurer. Well, if they do, it seems to me that is a matter that 

can be very easily reached. We are not concerned with things of that 
sort. This is merely a moratorium. That is all itis. It is to give these 
people a breathing spell so that they can decide how they may operate 
their business in the future. That is all this is; it is a moratorium. 

Mr. Cocuran. | agree with the gentleman that far, but when he says 
“we” I do not know for whom he “speaks. I, as one ‘Member, will not 
vote for the moratorium if you leave section 3 in the bill. 

Mr. Waurer. I do not think the gentleman voted for the bill when it 
passed the House previously. 

Mr. Cocuran. | voted against the bill and I will not vote for this 
one, unless section 3 is eliminated. 

Mr. Cetier. Mr. Speaker, will the gentleman yield / 

Mr. Watrer. I yield to the gentleman from New York. 

Mr. Cexier. In order to keep the record straight, I communicated 
with the Attorney General when the bill was on the Consent Calendar 
and he told me he was absolutely opposed to the bill as it is now written 
and as it is now before the House. I asked him why and he said he 
was opposed to it because there was stricken from the bill language 
which would proscribe and make unlawful not only acts to intimidate, 
boycott, and to coerce but also agreements to coerce and to boycott. 

Mr. Waurer. That is not what the Attorney General said when he 
testified before the Committee on the Judiciary. But what his per- 
sonal views aré is immaterial to me. He did testify on this very 
subject before the Judiciary Committee of the House. 

Mr. Cetuer. | am simply giving the conversation. 

Mr. Watrer. We pointed out to him the possible construction that 
could be placed on the word “agreement” that was put in the bill 
and he agreed with us. ‘There is no question about that. 

Mr. Cetter. [| am only repeating what he told me. 

Mr. Water. It bears out what | have stated. 

Mr. Ceiver. I am repeating his conversation with me over the 
telephone. 

Mr. Water. Mr. Speaker, I reserve the balance of my time. 

Mr. Cocuran. Mr. Speaker, a point of order. 

The Speaker. The gentleman will state his point of order. 

Mr. Cocuran. The gentleman from Pennsylvania yielded back the 
balance of his time. 
The Speaker. The gentleman stated he reserved the balance of his 
time. 

Mr. Wavrer. Mr. Speaker, I yield 5 minutes to the gentleman from 
New York | Mr. Hancock }. 

Mr. Hancock. Mr. Speaker, the unfortunate decision of the Su- 
preme Court in the Southeastern Underwriters case, decided last June, 
has thrown the insurance business into a state of utter confusion. 
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That decision by four members out of nine members of the Supreme 
Court changed the established law of the land, it reversed the will 
of Congress “and created a new policy regarding the control and regu 
lation of the business of insurance. The decision has been rightly 
called judicial legislation. 

A committee of the National Association of Insurance Commission- 
ers, of which the Honorable Robert E. Dineen, of my State, is a 
member, drafted a bill several months ago that contains much of 
the language of the bill now before us but has a much stronger sec- 
tion 4 than the one in the present bill. You can find it and an interest- 
ing discussion of it in the 1944 annual report made by Mr. Dineen 
to the New York State Legislature. The attitude of the State com- 
missioners is reflected by the declaration made by the committee to 
accompany its proposed legislation. I quote a portion of that state- 
ment: 

“The National Association of Insurance Commissioners sincerely 
believes that the States can adequately regulate the insurance business, 
and because of legal considerations and the close proximity of State 
supervisory offici: als to the people affected, are in a better position 
to regulate that business than the Federal Government. In that regard 
it has regulatory machinery available, including regulatory statutes 
and trained personnel. 

“Heretofore the insurance business has been subject to regulation by 
the States because an unbroken line of decisions of the Supreme Court 
have held not only that insurance is not interstate commerce, but that 
it is not commerce at all. The decision makes insurance interstate 
commerce and, therefore, subject to all the statutes we have enacted 
dealing with interstate commerce. There are four. I believe: The 
Federal Trade Commission Act, the Patman Antidiscrimination Act, 
the Clayton Act, and the Sherman Act. 

“Unfortunately, we cannot repeal the decision of the Supreme Court. 
What we can do, however, is to suspend the operation of the statutes 
we have passed, limit their scope, and grant exemptions or exceptions. 

“Under that decision insurance, if written by a company in more 
than one State, is, as matter of law, interstate commerce today and will 
be so until another Supreme Court comes along and reverses this 
decision. Therefore the taxes imposed on insurance companies in 
many States may be regarded as burdens on interstate commerce and, 
therefore, unlawful. Asa result, many companies are refusing to pay 
their insurance taxes, that is, taxes on the insurance written within the 
several States. Others are paying taxes under protest, because they are 
threatened with stockholders’ suits. The officials of an insurance com- 
pany may not with impunity pay unlawful taxes, They are liable per- 
sonally to their stockholders if they do so. Therefore, it is imperative, 
if we are to preserve the rights of the States to tax the insurance com- 
panies on business written within their boundaries, that we pass an act 
authorizing them soto do. We have attempted to accomplish that pur- 
pose by sections 1 and 2 of the committee amendment to S. 340. I am 
not certain that we can do it, but this bill goes as far as we can in an 
effort to maintain the rights of the States to tax the insurance business 
within their respective boundaries. A vast amount of State revenue 
is involved, and it isa matter of extreme importance to the States that 
action be taken to meet an immediate emergency. 
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“There are only two main features in the bill. The second is to grant 
2 moratorium on the application of the antimonopoly laws until Jan- 
uary 1948. Personally, I would rather go much further than this bill 
goes. I was a strong supporter last year of the Walter bill, and I 
would support it today, plus this provision with reference to taxes. 
But we believe we cannot pass that bill as the Senate is now constituted, 
and we are told with some assurance that the President would veto it. 
So the best we can do now is to ask for a moratorium and leave the 
final decision open; not with instructions to the Congress or the various 
legislatures to pass laws to conform to the Supreme Court decision, 
and not with instructions either to the Congress to pass laws to exempt 
insurance permanently from all the antimonopoly laws. As we have 
written this bill, and brought it to you, we have left the question wide 
open. 

“There are quite conflicting views on this question among the com- 
niissioners of the various States, among the group of people who desire 
complete Federal control, and that other and larger group that believes 
in State control of the business of insurance. There are some slight 
differences between this bill and the bill as passed by the Senate, but 
they are not important in my view. 

“This bill is, in effect, what has been agreed upon by the insurance 
commissioners of all the States and by various insurance groups, the 
fire-insurance companies, the casualty companies, and the life-insur- 
ance companies and agents.” 

I hope this bill will receive practically unanimous support so that 
your conferees can go to the Senate with strong backing by. this 
House. 

Mr. Waurer. Mr. Speaker, I yield 5 minutes to the gentleman from 
New York | Mr. Celler |. 

Mr. Ceiier. Mr. Speaker, this bill is the result of a compromise, 
but it is well to keep in the background the tremendous power and 
potency of the various large insurance companies. We have to make 
« decision sooner or later as to whether or not we are going to be ruled 
by a cabal or a combination of these powerful companies or whether 
we are going to allow the small independent companies to function 
under competitive conditions in the various States. 

The American Farm Bureau Federation, which is interested indi- 
rectly in quite a number of the small farm mutual companies, has 
expressed grave concern that even this compromise will force these 
small companies catering to the farmers to jack up their rates. Al|- 
ready, for example, the State of Montana, realizing that this com- 
promise bill may go through, has passed a statute compelling every 
insurance company in the State of Montana to join a rating bureau 
and to apply to their policyholders uniform rates. This means in 
essence that in every State where large insurance companies exercise 
control, and they do exercise control in many of the States, there is 
no blinking that fact—I can give you any amount of evidence to prove 
it, but time will not permit at this juncture—these companies, through 
powerful lobbies, will cause enactment of bills forcing companies with 
lower rates to jack them up, so that in the State of Montana and other 
States these small companies are compelled to join the rating bureaus, 
are compelled to abide by uniform rates, and in many instances, under 
guise of uniformity, competition goes out the window. 


Low rates 
must be upped. 
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Therefore, during this period of moratorium you will have the 
larger insurance companies rushing into the various State legislatures 
asking for these uniform rates and compulsory joining of rating bu- 
reaus, to the very grave disadvantage of all of these small mutual 
companies catering to the farmers. 

I am going to put into the Record a communication received from 
the American Farm Bureau Federation under date of February 3, 
1945, in that regard. It follows at the end of my remarks. 

Further, there has been left out of this bill that has come out of 
= C ommittee on the Judiciary a very important word. That word 

s “agreement.” There is, properly, proscribed in the wording of the 
wor bill acts “of boycott, coercion, or intimidation.” You will 
find that on page 4, lines 19 and 20 of the bill before you. The Senate 
version, however, had in addition to “any act of boycott, coercion, 01 
intimidation” the word “agreement” to boycott, coerce, or intimidate. 

What is the danger in leaving that word out? There is a great deal 
of danger. These great companies can issue a blacklist. It need not 
be in writing, there need not be a so-called overt act, it could be an oral 
blacklist, and they would frighten the wits out of all these small com- 
panies. In addition there c ould be an “agreement” for what is known 
as separation. Let me tell you something about the “separation.’ 
Under “separation,” if an agent wrote insurance for an outside or 
marked or proscribed company, or a blacklisted company, he was 
immediately stripped of his privileges; that is to say, he was not per- 
mitted to write insurance for any of the members of the self-constituted 
governing organizations known as boards. If a member of any of the 
boards wrote business through that agent which represented inde- 
pendent or nonmember companies, such member company was subject 
to punishment and was compelled to give up the business. 

That is why I want the word “agreement” put back into the bill. 
We have no opportunity to amend the bill and to put it back. For 
that reason, I must perforce oppose the bill, and the Attorney General 
for that. reason is opposed to this bill. 


AMERICAN Farm Bureau FEperation, 
Washington, D. C., February 3, 1945. 
Honorable CHarrMANn, 
Judiciary Subcommittee, House of Representatives, 
Washington, D. ¢ 

My Drar Cuarrman: The American Farm Bureau Federation is a 
national nonprofit membership organization, representing approxi- 
mately 850,000 farm families in 46 States. The organization is a 
federation of State organizations. 

The American Farm Bureau Federation does not own, control, or 
operate any insurance company. The State organizations, however, 
have developed mutual insurance services for the individual farm- 
family membership within their several States. Seven of the State 
Farm Bureaus have organized and are operating mutual insurance 
services for Farm Bureau members and farm families in 20 or more 
States. Experience seems to justify the conclusion that farmers, as a 
class, in many lines of insurance have more favorable experience than 
the public generally, or of certain other groups. With few exceptions, 
the Farm Bureau companies have not operated on manual or bureau 
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rates. Rates have been established that experience seems to justify, 
and even under such rates that are genera ally lower than manual or 
bureau rates permit the distribution of policy dividends. The Ameri- 
can Farm Bureau Federation, therefore, and its member States for 
their farm families, is very much interested in any legislation, either 
Federal or State, that affects the operation of insurance companies 
operating on the principle of giving the insured the lowest possible 
rates consistent with safety. 

Having been advised by our general counsel that S. 340, as amended 
by your subcommittee of the Judiciary Committee, is dangerous from 
the viewpoint of the many casualty and fire insurance companies affili- 
ated with the Farm Bureau and other farm organizations, and against 
the interests of farmers and others insured by these and similar low- 
cost companies, we urge you to take steps to correct the situation. 

As we understand it, the effect of the removal of the Senate amend- 
ment in lines 3, 4, and 5 of page 2 of the bill as it came to the House, 
is to give to insurance companies a permanent exemption from the 
Sherman Act and the C layton Act (as to any acts authorized or per- 
mitted by a State law) despite the references in section 4 to a tempo- 
rary and partial exemption, unless and until Congress at some later 
date passes legislation making these acts specifically applicable to 
insurance, 

In view of the fact that bills are now being introduced in a number 
of State legislatures which would result in the fixing of compulsory 
uniform rates, tend toward monopoly, and prevent our members and 
others from sec uring insurance at lower costs, we believe that your 
committee and the Congress should make it clear that it is not the 
intent or purpose of S. 340 to enc ourage such pricefixing and monopoly- 
forming legislation, but on the contrary, Congress desires to exercise 
some measures of restraint over such dev elopments. 

As a first step in this direction, we strongly urge the restoration of 
the Senate amendment which would eliminate permanent exemption 
from the Sherman and Clayton Acts. This would serve as a strong 
deterrent to present undersirable trends in State legislation. 

Even with the Senate amendment restored, the bill should be safe- 
guarded further by adding at the end of section 4 (a) a proviso ap- 
proximately as follows: 

“Provided, however, That this exemption from the Sherman Act 
and the C layton Act shall not apply to any new State legislation which 
would result in fixing compulsory uniform rates for all « companies of a 
given class or other restrictions that would have the effect and result 
of requiring all companies of a given class to charge approximately 
the same rates or costs to the insured.” 

If the Senate amendment is not restored to section 2 (b) the above 
proviso should be attached to that section rather than to section 4 (a). 

As the bill now stands with your subcommittee amendments, it is an 
open invitation for those insurance companies who do not like com- 
petitive rates to rush into the State legislatures to secure the enactment 
of laws which will give them all the rate-fixing and monopolistic 
privileges they have “heretofore partially attained through collusive 
action which, until recently, was free from the restraints of the Sher- 
man and Clayton Acts. Under your section 2 (b), the opportunity 
held out to such insurance companies or associations to secure the same 
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or greater rate-fixing results and full immunity by the enactment of 
State laws is already resulting in tremendous pressure upon State 
legislatures. 

Surely your committee and the Congress should do something to 
safeguard this situation. The amendment we suggest would give such 
a safeguard and still retain all necessary immunities from the Sher- 
man and Clayton Acts. 

We note with approval your committee’s amendment eliminating 
the first clause in section 4; that is, the words “for the purpose of en- 
abling adjustments to be made and legislation to be adopted by the 
several States and C ongress.” This langu: ige has been cited in some 
States as evidence that C ongress expects the States to enact legislation 
yresented by certain insurance groups and which, if adopted, would 
have the effect of eliminating competitive rates. 

But we feel that this mere elimination of language is not sufficient 
to correct wrong impressions already developed. In view of some of 
the language contained in previous committee reports on this and 
similar bills, we ask you to state explicitly in your committee report 
that it is not the intent or purpose of Congress to encourage price 
fixing through compulsory uniform rating bure saus or other monopolis- 
tic practices, and that any such tendencies in new State legislation 
might quickly result in the withdrawal by Congress of the immunities 
granted. 

Respectfully yours, 
Epw. A. O’Neat, President. 

Mr. Watrer. Mr. Speaker, I yield 1 minute to the gentleman from 
Massachusetts [Mr. McCormack ]. 

Mr. McCormack. Mr. Speaker, the question raised by the gentleman 
from New York interests me. Subsection (b) of section 4 on page 4 
reads as follows: 

“Nothing contained in this section shall render the said Sherman 
Act inapplicable to any act of boycott, coercion, or intimidation.” 

It has been called to my attention that under that language an act of 
boycott, coercion, or intimidation will be illegal, but a combination, 
conspiracy, or compact to coerce, boycott, or intimidate will be free 
from legal consequences. 

It has been suggested to me by the Attorney General that if the fol- 
lowing language is used that would be corrected: “to any agreement 
to boycott, coerce, or intimidate, or act of boycott, coercion, or in- 
timidation.” 

I would like to ask my friend in charge of the bill if this language 
is objectionable to him, and if not, when this bill goes to conference, 
if it does, if the gentleman would agree to accept that language / 

Mr. Watrer. Of course, I would. I would like to point out to the 
gentleman that when there is the kind of agreement he speaks about 
then it becomes an act and then under the very language of the law 
it is a violation. 

Mr. McCormack. I will not take issue with the gentleman on that, 
but will the gentleman accept that language ? 

Mr. Watrer. Yes. 

Mr. Speaker, I yield 9 minutes to the gentleman from New Mexico. 

Mr. Anperson of New Mexico. Mr. Speaker, let me say at the very 
outset that the colloquy just participated in by the gentleman from 
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Massachusetts and the gentleman from Pennsylvania should remove a 
great many objections to this bill in the minds of the Members of the 
House. Iam not completely satisfied with the bill, as will develop. 
But I do think it is a fine evidence of the desire to work something out 
that the gentleman has accepted that language suggested by the gen- 
tleman from Massachusetts. 

Mr. Braptey of Pennsylvania. Mr. Speaker, will the gentleman 
yield ? 

Mr. Anperson of New Mexico. I yield. 

Mr. Brapiey of Pennsylvania. Perhaps he can give some addi- 
tional information which I was going to seek from the distinguished 
majority leader who quoted the “Attorney General. I would like to 
know if the language is accepted as stated by the gentleman from 
Massachusetts, whether he is or you are authorized ‘to s say then the 
bill would be acceptable to the Department of Justice. 

Mr. Anprerson of New Mexico. I can say that I have discussed that 
very language time after time with officials of the Department of 
Justice. I am convinced that language at least would be acceptable 
to the Department of Justice. Is that not correct ? 

Mr. McCormack. Mr. Speaker, let me say to my friend I was ad- 
dressing myself to that particular part of the bill and no other, and 
apparently the gentleman from Pennsylvania [Mr. Walter] has stated 
he will accept that |: inguage if the bill goes to conference. 

Mr. Anpverson of New Mexico. Mr. Spe: aker, I would like to pro- 
ceed with what I have to say. 

Mr. Brapiey of Pennsylvania. I want to vote for this bill if it is a 
compromise agreement between all parties concerned. But I am ina 
quandary because the Antitrust Division of the Department of Jus- 
tice informed me just 10 minutes ago they were irrevocably opposed 
to the bill. 

Mr. Anprerson of New Mexico. They are; and that is exactly what 
I want to discuss, if the gentleman will permit me to do so. 

I desire to call to the attention of the Members House Report No. 68, 
which is the report of the Committee on the aren upon this bill 
and which in its conclusion states that this bill has been endorsed by 
a great number of organizations, including the National Association 
of Insurance Commissioners, the American Life Convention, and so 
forth. 

[ want to challenge the statement and say to you that if what the 
Committee on the Judiciary wanted was something that had been 
endorsed by these groups, then it should have reported to the House 
the bill H. R. 1590, of which the gentleman from Pennsylvania [ Mr. 
Walte |, is is the author. I would say to him in the words of St. 
Paul, “That whi ich you have worshipped without knowing come I to 
declare unto you,” because this is this bill, H. R. 1590, and not the 
other that the insurance commissioners have approved. It was H. R. 
1590 that has been submitted as a compromise bill and not the other. 
I think it too bad that the statement has been made here that it has 
been endorsed by these groups, because it has not been so endorsed. 
I will tell you why it has not been endorsed. The American Life Con- 
vention, the American Mutual Alliance, the Association of Casualty 
and Surety Executives, and all these other groups referred to, issued 
a press release which I have in my hand and which everyone is at 
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liberty to examine. That press release clearly points out why the 
language that the Committee on the Judiciary has stricken out is in 
this bill. That press release Says: 

“For the purpose of enabling the business to make necessary ad- 
justments in organization and operating methods, and in order that 
the legislatures of the various States may have time in which to adopt 
laws designated to authorize concert of action in ratemaking and other 
cooperative activities when approved by State supervisory officials, 
section 4 of the compromise bill granting a moratorium on the Sher- 
man law to June 1, 1947”°— 

And so forth. ‘That is the basis of the moratorium. That is the 
basis upon which the letter was sent to Senator Radcliffe by the Presi- 
dent of the United States. I told the House of Representatives when 
I opposed the Bailey-Walter bill that you were just marching your 
army up the hill to march it down again, because there was not any 
chance of its final enactment. Months later we find out that that is 
true. 

I tell this House if you adopt the bill, H. R. 1973, you have again 
marched up the hill and got precisely nowhere because you must put 
into that compromise the things that the contracting parties have 
agreed to. They have all agreed that that language which recites the 
reasons for the moratorium should be in the bill; that it belongs in the 
bill, and that it must not be taken out of the bill. I say to you that 
41 out of the 44 State insurance commissioners who were present at 
the meeting approved the bill with that language in it. If you doubt 
it, here is a report from the Superintendent of Insurance of the State 
of New York. I hold it in my hand. You may look at it at page 9 
if you wish. Here is a report of the Chamber of Commerce of the 
State of New York and similar reports by other organizations recom- 
mending S. 340 as it was, which included the compromise language. 

They have endorsed a bill that states the reason for a moratorium. 
If somebody wants to look at it, it is here. 

Mr. Watrer. Will the gentleman yield? 

Mr. Anperson of New Mexico. I yield. 

Mr. Watter. The fact of the matter is that the bill (S. 340), as these 
parties have agreed upon, is not the bill passed by the Senate at all. 

Mr. Anpvrerson of New Mexico. Exactly. The gentleman is correct. 
S. 340 was not the bill agreed upon in the industry compromise. 
That is entirely correct. If this House will vote down the previous 
question I would like to offer the bill earlier presented by the gentle- 
man from Pennsylvania [Mr. Walter], H. R. 1590, which is the bill 
agreed to by everybody, which the insurance commissioners have 
approved, and which the Department of Justice has approved. On 
the basis of that, the Attorney General went to the President of the 
United States with this bill, and on the basis of an examination of 
this bill a letter was sent to Senator Radcliffe, indicating that mora- 
torium legislation would be approved. Why gum up the works at 
this late date? 

Mr. Cast of South Dakota. Will the gentleman yield ? 

Mr. Anprerson of New Mexico. I yield. 

Mr. Case of South Dakota. Even though the language of the com- 
mittee substitute does not specifically direct the State legislatures 
or encourage them, does it not by the moratorium create the op- 
portunity for the State legislatures to take action ? 
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Mr. Anverson of New Mexico, I agree with the gentleman, but the 
point is that the commissioners themselves desire that it be stated in 
the bill that the moratorium shall be for specific purposes. The in- 
surance companies realize that they are now in a serious position. The 
verdict of the Supreme Court of the United States is the law of the 
land whether you like it or not. These people who are subject to the 
decision are in a terrible spot if something does not happen. So 
they went to the Attorney General and said, “Give us time and we 
will put our house in order.” Consequently into the bill was written 
words designed to permit them time to make the adjustments. Then 
the insurance commissioners came in and said, “We are not ready 
with our ratemaking structures. We have to ask the State legislatures 
to pass new laws.” Therefore, into the bill went words to permit the 
States time to enact legislation. That is why H. R. 1590 carries the 
statements of the purposes in the moratorium. They are the words 
in the language of the bill as drafted by every interested party. No 
one can contradict that. The press release issued January 15, by the 
National Association of Insurance Commissioners is here for your 
inspection. There is no need to be misled by the committee report 
that says this has been approved by organizations that did not approve 
it. 

Mr. Parman. Mr. Speaker, will the gentleman yield ? 

Mr. Anperson of New Mexico. I yield. 

Mr. Parman. Is the gentleman also opposed to section 3 of this 
bill ¢ 

Mr. Anprerson of New Mexico, I think it would be a fine thing if 
legislation relating to the Federal Trade Commission Act, now in- 
cluded in section 3, could be stricken from the bill, but I would not 
oppose the passage of H. R. 1590 with that language in it, because we 
could thereafter proceed to pass other necessary legislation to take it 
out. I would like to carry out the terms of the agreement exactly as 
originally agreed upon. Then I know there is some chance of final 
enactment of our bill, Every State in the Union is up against a serious 
problem, and you do not serve your constituents if you unnecessarily 
bog this down by passing a bill that nobody wants and that neither 
the industry nor the Commissioners have approved. 

Mr. Parman. Is it not a fact that section 3 is permanent law—not 
just a moratorium? It goes away beyond any agreement. 

Mr. Anprerson of New Mexico. I will not argue with the gentleman 
because I am not a lawyer, but I know it is too bad if we do not vote 
down the previous question and substitute the bill which everybody 
has agreed upon. 

Mr. Forcrer. Mr. Speaker, will the gentleman yield ? 

Mr. Anprerson of New Mexico. I yield. 

Mr. Foreer. As I understand the gentleman his request is that we 
vote down the previous question in order that he may offer the agree- 
ment as made ¢ 

Mr. Anperson of New Mexico. That is right. I would then offer 
H. R. 1590. I would like also to point out, as the gentleman from 
Pennsylvania [Mr. Walter] eataded out, that S. 340 did not conform 
to that agreement either. I think the House has a right to pass some- 
thing that exactly conforms to the agreement. 

Mr. Cocuran. Will the gentleman yield ? 
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Mr. Anprrson of New Mexico. I yield. 

Mr. Cocuran. Why cannot the gentleman take out the section that 
relates to the Federal Trade Commission and the Robinson-Patman 
Act? 

Mr. Anperson of New Mexico. I have tried to explain it. I want 
to see a bill passed that can be enacted into law prior to the closing days 
of February, at which time the insurance companies must pay their 
taxes to maintain the insurance departments in the various States. 
There is a specific date involved. Personally I would like to see it out 
but I want to see a bill passed today. 

The Speaker. The time of the gentleman from New Mexico has 
expired. 

Mr. Waurer. Mr. Speaker, I yield 10 minutes to the gentleman from 
Towa [Mr. Gwynne]. 

Mr. Gwynne of Iowa. Mr. Speaker, when the Supreme Court last 
year decided the Southeastern Underwriters case it immediately made 
applicable to the business of insurance many laws that we have hereto- 
fore passed regulating interstate commerce. When we passed those 
acts, Congress did not have in mind insurance; as a matter of fact when 
Congress passed the Sherman Act it was with the distinct understand- 
ing that it did not apply to insurance, because insurance at that time 
was not interstate commerce, under Supreme Court decisions. The 
net result of the Supreme Court decision therefore was to put the Fed- 
eral Government in the field of control then being exercised by the 
States. The methods of control exercised by the States and by the 
Federal Government are conflicting, and the sole purpose of this bill 
is to take out as much of that conflict as possible until we can determine 
whether Congress will regulate insurance, or whether it will permit 
the States to regulate it. 

I believe there is no substantial difference, no difference of conse- 
quence, between the bill passed by the Senate and the bill we now have 
before us. I intend to take up the amendments that have been dis- 
cussed here a little later. Before I do that let me say a word about 
H. R. 1973. It starts out with the statement that insurance shall be 
subject to State control. The Congress, of course, cannot delegate 
to the States the power to regulate insurance. What we are trying to 
do is to make it clear to the States and to the insurance companies that. 
we are as far as possible removing ourselves from the field. 

The second thing the bill states is that no act of Congress governing 
interstate commerce shall apply to insurance unless the act specifically 
so states. 

The third section goes on to enumerate two acts. I believe section 3 
is not necessary in the bill, but it was inserted, I suppose, to make it 
clear that the Federal Trade Commission Act should not apply to 
insurance and that the Robinson-Patman Act should not apply to 
insurance. The reason is this: The Robinson-Patman Act was passed 
with the intent that it should regulate and control the sale of com- 
modities. It was not meant to cover insurance any more than it was 
meant to cover the banking business. If the Members wish a bill of 
the character of the Robinson-Patman Act to cover insurance, then I 
submit a special bill should be introduced which should cover it more 
equitably and more accurately than the Robinson-Patman Act, which 
was not written with insurance in mind. 
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The bill before us states in another section that it will not affect the 
coverage of the Wagner Act and the Wages and Hours Act so far as 
insurance is concerned. ‘The Court has already held in the Polish 
Alliance case, you remember, that the Wagner Act did apply to 
insurance because insurance was something that affected interstate 
commerce. 

The important part of the bill is that section which provides for a 
moratorium as far as the application of the Sherman and Clayton 
Acts are concerned. Part of the Sherman Act is in effect right now; 
in fact, that part having to do with boycotts, coercion, and intimida- 
tion. The rest of the Sherman Act and the Clayton Act will not take 
effect until January 1, 1948. 

I wish now to say a word or two touching some things that were in 
the Senate bill that have been taken out. If you will turn to the bill, 
you will notice that the provision dealing with boycotts, and so forth, 
is made to apply to an act, not to an agree ment, as the Senate bill had 
provided. The House took out tue word ‘ ‘agreement” because we 
believed that to do so brought the law into line with our general notion 
of criminal law. For instance, if you and I agree to kill someone we 
will be punished by the courts. I have read in the Bible that he who 
thinks evil is as guilty as he who commits it, or words to that effect. 

In the courts no prosecution could be had until some act had been 
committed in pursuance of that unlawful agreement. However, the 
use of the word “agreement” would open up to the prosecuting agencies 
of this Government an opportunity to constantly investigate agree- 
ments between insurance companies. I think that is the purpose in 
trying to get the word in there. In my judgment, it would have no 
effect whatever, so far as the legitimate prosecution for boycotting, 
coercion, and intimidations are concerned. 

Another sentence we took out, and to which the gentleman from New 
Mexico has referred, is found in section 4—“for the purpose of en- 
abling adjustments to be made and legislation to be adopted by the 
several States and Congress,” and so forth. 

Whether that is in or out makes not the slightest difference to the 
bill. What the bill does is to grant a moratorium. It provides that 
until January 1, 1948, there will be no prosecutions under the Sherman 
Act except as indicated above. During this period of time a State may 
revamp its laws, and the Congress may revamp the laws. Why you 
should make so much fuss about a pious expression in a bill that means 
nothing is more than I can understand. 

Mr. Jenxtns. Mr. Speaker, will the gentleman yield ? 

Mr. Gwynne of Iowa. I yield to the gentleman from Ohio. 

Mr. Jenkins. As I understand the bill we are considering amounts 
to a moratorium until 1948? 

Mr. Gwynne of Iowa. That is correct, except as to acts of boycott, 
coercion, and intimidation. 

Mr. Jenkins. Will the amendments which the gentleman from New 
Mexico proposes to offer change it? In other words, I would like to 
vote for a bill that would circumvent the decision of the Supreme 
Court entirely. 

Mr. Gwynne of Iowa. You cannot do that. 

Mr. Jenxtns. That is not politically wise or it may not be parlia- 
mentarily wise. But does the gentleman’s amendment go further than 


this bill ? 
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Mr. Gwynne of Iowa. The amendment the gentleman talks about 
does not make one bit of difference. 

Mr. Aucusr H. ANpresen. Mr. Speaker, will the gentleman yield ? 

Mr. Gwynnz of Iowa. I yield to the gentleman from Minnesota. 

Mr. Aveusr H. Anpresen. What is there to stop the Attorney Gen- 
eral from disregarding the provisions of this bill and going ahead 
getting a gr and | jury and going after the insurance companies? 

Mr. Gwynne of lowa. This is what we do in substance: We repeal, 
so to speak, or at least we suspend the operation of the Sherman and 
Clayton Acts until 1948 except as to acts of boycott by insurance 
companies. 

Mr. Jennines. Will the gentleman yield? 

Mr. Gwynne of Iowa. I yield to the gentleman from Tennessee. 

Mr. Jenninos. I am inclined to agree with the gentleman. He 
referred to this proposed amendment as a pious gesture. 

Mr. Gwynne of lowa. That is right. 

Mr. Jenninos. In this day of promulgation of administrative law, 
in this day of judicial decisions which worm in and worm out and 
leave everybody in doubt as to whether the snake that made the crack 


was going in or backing out, it is a pretty good idea to keep things on 
the surface mighty clear; ; is that right ? 


Mr. Gwynnz of Iowa. That is right. 

Mr. Anperson of New Mexico. Mr. Speaker, will the gentleman 
yield? 

Mr. Gwynne of Iowa. I yield to the gentleman from New Mexico. 

Mr. Anperson of New Mexico. If these words do not mean any- 
thing or make 5 cents difference, why is the gentleman afraid of 
them ? 

Mr. Gwynne of Iowa. I cannot see any reason for putting in a bill 
the reasons why we are writing the bill, and that is all that amounts to. 
We give them a moratorium. Why should be undertake to tell the 
States anything beyond that fact? If they want to revamp their laws 
during the period of moratorium, that is up to them. Why should 
we express the hope that they will write other laws to conform with 
the notions of some Members of Congress ? 

Mr. Anperson of New Mexico. The gentleman understands the At- 
torney General has the duty to prosecute these people; but he says, 
“T shall not do it, provided you get your house in order.” 

Mr. Gwynne of Iowa. The Attorney General has no business ad- 
vising the States what kind of laws they should enact; neither do we. 

Mr. Crawrorp. Mr. Speaker, will the gentleman yield? 

Mr. Gwynne of Iowa. I yield to the gventlem: an from Michigan. 

Mr. Crawrorp. Has any testimony been submitted as to the amount 
of taxes involved running to the States and Territories? 

Mr. Gwynne of Iowa. This bill will not entirely clear that up, but 
the amount in my State is about $2,000,000. The total amount in the 
country for 1 year is about $1: 20,000,000. 

Mr. Crawrorp. That, of course, is a tremendous sum as related to 
the budgets and the treasuries of these particular units of government. 

Mr. Gwynne of Iowa. That is true. There are two limitations as 
far as the States are concerned when they tax insurance companies. 
One is the Constitution. I am afraid some of the taxing policies of 
some of the States will have to be revamped, because they are probably 
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unreasonably impeding interstate commerce. We cannot do anything 
about that, of course. The other limitation of the right of the States 
to tax insurance companies would arise if Congress itself would move 
into the field. In this bill we are making it clear that we do not move 
into the field. 

Mr. Wavrer. Mr. Speaker, I yield 1 minute to the gentleman from 
Michigan |Mr. Micnener|. 

Mr. Micuener. Mr. Speaker, I think we all appreciate that this 
legislation is desirable in some form. There is a difference of opinion 
as to just the particular form. The House passed a bill last year in the 
form that suited the House. The Senate passed a compromise bill 
which, with certain comittee amendments, is now before us. 

It seems to me that the sensible thing to do is to pass this bill ex- 
peditiously and send it to conference. There the differences may be 
worked out. If they are not worked out, the bill will be sent back to 
the House for another vote on the conference report, which is the final 
passage. Ifthe House does not want to accept what the conferees have 
agreed upon, then it can vote against the report, which will be a vote 
against the bill. ; 

Mr. Waurer. Mr. Speaker, I yield 5 minutes to the gentleman from 
West Virginia | Mr. Batiey|]. 

Mr. Barry. Mr. Speaker, George Washington once said: 

“In proportion as the structure of government gives force to public 
opinion, it is essential that public should be enlightened.” 

A casual glance at Senate Resolution 340—the McCarran bill— 
which is before the House for concurrence, well illustrates Washing- 
ton’s idea that the people should know the facts. This is particularly 
so since the legislation proposed affects many millions of our citizens 
and in its present form is decidedly dangerous to a large group of 
citizens—particularly the little businessman. 

Instead of this legislation being sent, as it was, to the Senate and 
House Committees on the Judiciary, it could better still have gone to 
the special committee set up by this House to study the problems of 
the small businessman. This proposal, if approved, will add a burden 
to those least able to carry it. It grants favor to the very group that 
has grown rich and strong at the expense of the weak and the defense- 
less. It presents the picture of the big bully convicted of kicking the 
little fellow around, who then comes to Congress and asks the privilege 
of going on kicking the little fellow for another year or two until 
Uncle Sam can do something about it. 

It is beyond doubt the most selfish and most vicious piece of pro- 
posed legislation that has been brought to the floor of this House in 
the past decade. It is a surprise to me that the backers of this class 
of legislation are not contending that this is necessary to win the 
war. 

For the past 75 years it has been the practice of this very group— 
the stock fire-insurance companies—now begging for special favors, 
to resist the efforts of the several States to regulate insurance. Their 
stock argument being that they were above and beyond the State’s 
power to regulate. In other words, they were engaged in interstate 
commerce. Now, that the Supreme Court of the United States has 
held that the business of insurance does come under the commerce 
clause of our Constitution, they plead with Congress to approve legis- 











190 WELFARE AND PENSION FUNDS 


lation that will excuse them and exempt them from the provisions of 
the Sherman Antitrust Act, the Clayton Act, and in fact any other 
act that in any way interferes with their doing business at the same 
old stand and in the same old way. 

The peremptory and summary manner in which the legislation was 
rushed through the Senate and House committees without the for- 
mality of public hearings finds its equal only in the act of a dictator- 
ship for which the world is paying so dearly today—in tears and 
sweat and blood. 

The proponents of this legislation take far too much for granted. 
Because the insurance officials of a few States, whose politic: al policy 
is controlled and directed by the ramifications of these huge insurance 
combines, approve the McCarran bill, they would have the Members 
of Congress believe that a satisfactory agreement has been reached 
and that this bill has been sugar -coated so it pleases everybody. I 
doubt seriously if any of the “sugar” ’ got into the bill. I shall later 
show how and why it will be “sour grapes” to the little businessman 
in the cities, villages, and at the c rossroads who cannot pay his Federal, 
State, and local t axes; and at the same time pay tribute to these insur- 
ance barons. 

They even imply in their press releases that Attorney General Bid- 
dle, who so stoutly opposed the passage of this legislation in the 
Seventy-eighth Congress, is satisfied—now that he can look through 
the dim mists of the future to a time when he will be permitted ‘to 
enforce the law, provided the Eightieth Congress does not spread this 
immunity over another twilight zone, and provided further that the 
Attorney General does not get the doublecross on this legislation. 

It is a significant fact that the gentleman from Indiana, Representa- 
tive LaFollette, who w aged such a gallant but losing fight against 
a similar bill in the last Congress, is ‘absent from the Capital on offi- 
cial business, at a time when this crime against the millions of insur- 
ance policyholders is being perpetrated. It is further significant that 
he was also chairman of the Judiciary Subcommittee handling this 
legislation and refused to permit my appearance in an effort to amend 
this bill. 

The gravity of the situation forces me to cast aside my determina- 
tion to sit silently through the first session of the Seventy-ninth Con- 
gress—as all good freshmen are expected to do. I cannot help but 
protest and plead that this House ponder well the evils that are sure 
to result. I know not why others, who once fought this legislation, 
are now crying compromises or are permitting their names to be used 
as being party toacompromise. For me there can be no compromise— 
so long as there is discrimination. 

It is dangerous legislation in that it sets a bad precedent. If this 
grant of immunity is voted the insurance industry, what is to pre- 
vent—let us say Kuhn, Loeb & Co., one of the Nation’s largest invest- 
ment brokers—from demanding similar exemption from the provisions 
of the Securities Exchange Act? What, m: ry I inquire, is to prevent 
even the Standard Oil Co. from resuming its monopolistic practices— 
through Congressional] fiat. 

It is unfair to legalize the practice of rate discrimination. Espe- 
cially is that true when the violations are so flagrant, and the States 
are left powerless to protect themselves. 
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For better than 8 years, as assistant State auditor of my home State 
of West Virginia, it was my duty to assist in administration of the 
insurance laws. In West Virginia the State auditor is ex officio State 
insurance commissioner. I believe the Members of this House will 
readily agree that a man of even average intelligence could learn some- 
thing about the intricacies of even so complicated a matter as the insur- 
ance business. 

In West Virginia, and I am sure similar conditions exist in many 
other States, statistics indicate 40 percent of all insurance written is 
written outside the authority of the State insurance commissioner and 
without even the knowledge—at that time—that such insurance is 
being written. Here isthe story of how it is done: 

In the New York metropolitan area and in the adjoining State of 
Connecticut a group of old-line stock fire-insurance companies con- 
spire—and I use this word advisedly—to set up a dummy or better 
still a “pup” insurance company. This dummy outfit has no assets 
beyond some gilded policy forms and the glittering diamond studs in 
the shirtfronts of regular company officials “sitting in” at their board 
meeting. This dummy company is not licensed to do business in 
West Virginia or any other State, with the possible exception of New 
York. It has no assets that would qualify it to do business in my State, 

Soon after the dummy is ready for business, its offices are visited 
by concerns having property in all sections of our country. They 
apply for and get a blanket policy covering their property in many and 
often all the States. They are given this blanket policy and, within 
the matter of hours or days at the most, this dummy policy is under- 
written or reinsured by one or more of the old-line companies back 
of the dummy setup. 

The rate per $100 of insurance paid under this blanket policy is as 
low in some instances as 10 cents. One such company—and there are 
scores of them—owns property in my State of West Virginia. They 
own a building on the main street of our capital city of Charleston. 
The building adjoining is occupied by a small-business man. The rate 
on his property is determined by a rating bureau in the adjoining 
State of Ohio and he pays a rate of $1.57 on the $100 and this is 
not the worst of it. If one of the properties covered by one of these 
blanket policies should burn, as they often do, then the full 100 per- 
cent of loss is charged against West Virginia’s loss experience for 
ratemaking purposes which in turn boosts the rate of the independent 
businessman. There, once again, the discrimination is in favor of the 
stock-insurance company. 

West Virginia has a 2-percent tax on each $100 of premium paid on 
all fire-insurance policies. In this instance, the tax is on the 10-cent 
rate of premiums and not on the $1.57 rate. Since our State collects 
an annual tax of $1,000,000 from 60 percent of the insurance business 
it stands to lose $600,000 annually in taxes, by reason of this discrimi- 
nation in rates. 

There is a third major reason why this legislation is objectionable. 
It creates a “no man’s land” zone in which irresponsible, fly-by-night 
concerns, not able to qualify in any State, continue to ply their trade of 
selling policies through the mails, by newspaper advertising, and over 
the radio. It is estimated that millions of dollars have and are being 
invested in this worthless form of insurance. These practices are 
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beyond State regulations and are just one more proof that a sizable 
part of the insurance, if regulated at all, must come under the com- 
merce clause of our Constitution as was recently affirmed by our Su- 
preme Court. 

It is perfectly clear and obvious that the intent of the Judiciary 
Committees of both House and Senate were not to grant a moratorium 
so much as their intent seems to be to escape responsibility and defer 
a troublesome question to some later session of Congress. 

If the moratorium were proposed to expire September 1, 1945, it 
would be easy to understand that the moratorium provisions of the 
bill were the full intent and purpose of Congress. The legislatures of 
40 States are in session today and will be in session for at least another 
30 days. Do the Members of Congress think that the several States 
are so dumb that they are unable to solve their own particular diffi- 
culties without the help of the insurance company lobby? In the 
meantime, a congressional grant of monopoly and price fixing, and 
all of the other insidious practices that have been prevalent in the 
insurance business for many years is being imposed upon the people of 
this Nation. The State of West Virginia is capable of managing and 
handling its own affairs without the assistance of the supergovernment 
or lobby of the insurance industry, but if this bill becomes law, the 
companies’ lobby will come into our legislature and probably success- 
fully defeat any corrective legislation that may be introduced in our 
legislature. 

IT am impressed with the idea that the Members of Congress have 
been led astray by the insurance lobby and have gone far afield by 
proposing to grant a monopoly by specific act for a period of 21% 
years with respect to the Sherman Act and a period of 3 years with 
respect to the Clayton Act. It is worthless to the people of the United 
States and is of no particular value to the various States’ insurance 
departments, and only tends to confuse the situation in the 40 State 
legislatures which are now in session to the point where it will be im- 

ossible for any corrective legislation to be adopted by the several 
State legislatures. 

I am not opposed to the idea of granting a brief immunity to the 
stock fire-insurance companies. I understand it is necessary to re- 
vamp their present method of procedure to prepare for eventual Fed- 
eral regulation. Two simple amendments which I shall offer (a) to 
remove discrimination in rates, (b) to effectively control and safe- 
guard our citizens against fake and worthless insurance, would make 
this proposed legislation entirely satisfactory. 

Unable to get a public hearing before either of the committees han- 
dling this legislation, I have no other recourse than to oppose its pas- 
sage. If it cannot be amended, then my urgent plea to the Merbers 
of this House is that it be defeated. I trust it will be your pleasure to 
do so. 

Mr. Waurer. Mr. Speaker, I yield 3 minutes to the gentleman from 
Indiana [ Mr. Springer]. 

Mr. Sprincer. Mr. Speaker, the gentleman who just preceded me 
referred with vehemence to the measure now before us as class legisla- 
tion, but that has no application to this measure. The bill now under 
consideration is an effort to try to protect the States, and the insurance 
business in the several States, following the decision in the case 
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of the United States against the Southeastern Underwriters Associa- 
tion. 

Mr. Baer. If the gentleman will yield, I may say that it was my 
desire to bring out the fact that I want to amend the present bill. IL 
will approve the present bill if it can be amended, However, I did 
not have time to bring that out. 

Mr. Springer. This bill provides a moratorium, That is the impor- 
tant feature contained in this bill. Everyone knows that great con- 
sternation developed following the decision in the ease of the United 
States against Southeastern Underwriters Assoc iation, et al. The 
States did not know what to do followi ing that decision, and the insur- 
ance companies certainly did not know ‘what to do. The question of 
taxation was inyolved, and the question of the control and regulation 
of insurance companies by the several States was also involved. At 
the present moment, unless this measure, or similar legislation, is 
passed to protect the States and protect the insurance companies with 
regard to their control and the question of taxation, utter confusion 
will result, and utter chaos will reign in the several States. 

My thought has been, as has been ‘stated on the floor of the House by 
others, that I would far prefer to take the question of insurance en- 
tirely out of the commerce clause of the Constitution and entirely 
away from any Government control. But this emergency is imme- 
diate, and it is necessary to pass this legislation now. The States do 
not know what to do with respect to the collection of taxes and the in- 
surance companies do not know what to do with respect to the pay” 
ment of taxes. The several States have no charted course with respect 
to the control or the regulation of insurance companies, since the case 
above cited, has been decided. Confusion and chaos has been brought 
about by that very peculiar decision. 

Mr. Speaker, since this measure has been pending many insurance 
companies, and many State officers, have written to me respecting 
that resulting confusion. It is essential that this measure be passed 
promptly in order to avoid confusion in the future. 

This measure seeks only to establish a moratorium until January 
1948 in order that the several States may continue their control and 
regulations over the insurance business and to proceed with the collec- 
tion of taxes, in the manner and form intended by Congress. At the 
end of that period I hope—and I am confident a majority of the Mem- 
bers also hope—that this matter may be worked out in a proper man- 
ner—preserving to the several States their rights to control and regu- 
late the insurance business within such States, and to colleet the 
taxes now permitted—all without Government interference. I intend 
to support the measure. 

The Speaker. The time of the gentleman from Indiana has expired. 

Mr. Wavrer, Mr. Speaker, I yield to the gentleman from New York 
| Mr. Hancock }. 

Mr. Hancock. Mr. Speaker, I ask unanimous consent to revise and 
extend my remarks in the Record and include some quotations. 

The Speaker. Is there objection to the request of the gentleman 
from New York? 

There was no objection. 

Mr. Waurer. Mr. Speaker, I yield to the gentleman from Tennessee 
| Mr. Kefauver]| such time as he may desire. 
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Mr. Keravuver. Mr. Speaker, there are a good many provisions of 
the bill as reported by the House which I do not like and which I 
thought should have been changed before the bill was brought before 
the House for consideration. For instance, I doubt the wisdom of 
section 3. I doubt if the Members of Congress should, without giv- 
ing the question fuller consideration, permanently exempt insurance 
from the provisions of the Federal Trade Commission Act and the 
Robinson-Patman Act. It seems to me it would have been much 
better to have included these acts under section 4 and thereby declare 
a moratorium on their operation for 2 years and in the meantime we 
would have an opportunity of going into the situation more fully to 
determine just what final courses should be taken. Also, section 4—b 
should be amended so as to include any “agreement to boycott, coerce, 
or intimidate.” In the committee I offered an amendment to this 
effect but it was voted down. The chairman of the subcommittee, the 
gentleman from Pennsylvania [Mr. Walter], has indicated that in 
conference he will accept this amendment to section 4-b. Also, in 
conference, I greatly hope that the provisions of section 3 may be 
included in section 4—a as I do not think at this time we have enough 
information to justify the permanent exclusion of these two acts 
insofar as they relate to the business of insurance. 

This is, of course, emergency legislation. It is necessary that some 
legislation be passed to meet the necessities of the immediate situation. 
I hope that in conference the bill may be amended in the manner I 
have above suggested. If it were amended in this way, I think the 
bill would pretty closely follow the plan of the agreement which was 
reached by all parties concerned. 

Mr. Watrer. Mr. Speaker, I yield the balance of the time to the 
gentleman from Texas | Mr. Sumners!. 

Mr. Sumners of Texas. Mr. Speaker, in the time allotted to me 
I hope I may be able to state the facts with reference to the insurance 
situation in such a manner as to be helpful to the Members in making 
up their minds. Prior to the decision of the Supreme Court, which 
has been referred to, the business of insurance was in the control of 
the States. The decision of the Supreme Court establishing the inter- 
state commerce characteristics in insurance disestablished State con- 
trol in large measure, established Federal power, and put the whole 
thing in a state of chaos, as has been discussed by Members who have 
preceded me. I am one of those who regret this shift of govern- 
mental responsibility. I know it is not an easy job. A good many 
people in this country, however, feel the time is at hand when the 
States should have some hard, tough meat to chew on if they are to 
retain their governmental teeth. The fact that there are difficulties 
in the State handling of this matter is not, in the judgment of some 
people, a good reason why it ought to be moved into the Federal Gov- 
ernment. But since this decision of the Supreme Court the whole 
thing is in a state of chaos, as I have stated. Insurance companies 
are hesitating to pay taxes to the respective States, and so forth. 
This bill is brought here for the purpose of creating a moratorium 
until everybody can find out just what the situation is and what 
should be done about it, what can be done about it. That is the pur- 
pose of the bill. 
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Mr. Parman. Mr. Speaker, will the gentleman yield on that point? 

Mr. Sumners of Texas. I will be glad to yield. 

Mr. Parman. The gentleman has stated it is a moratorium. Is not 
section 3 permanent law ? 

Mr. Sumners of Texas. I get the purport of the gentleman’s ques- 
tion. I think, and I am very candid with the gentleman, section 3 
should at least be moved down into section 4, where the expiration 
date is 1948. But section 3 is not permanent law in an absolute sense, 
of course. Congress can repeal section 3 at any time. I do not want 
to dodge the point. I agree with the gentleman. I think it ought 
to be down in section 4, but it is not permanent law except in a tech- 
nical sense. 

Mr. Kerauver. Mr. Speaker, will the gentleman yield? 

Mr. Sumners of Texas. I yield to the gentleman from Tennessee. 

Mr. Keravuver. As a matter of fact, would not section 3 be subject to 
be changed in conference ? 

Mr. Sumners of Texas. I think we can do something about it. 

Mr. Parman. No; the gentleman is mistaken. 

Mr. Sumners of Texas. I do not know whether it can or not, but 
it does not make so much difference, because it is not permanent law 
except in the sense that it has no expiration date. Congress could 
repeal it even before 1948. Section 3 suspends no law or power which 
obtained before the Supreme Court decision referred to. Section 3 
is in line with the moratorium objective, lacking only the expiration 
date. It is to be suspended. I want it distinctly understood, however, 
I would be willing to change it in conference so as to make its sus- 
pension terminate in 1948. I think perhaps it can be done. If it can- 
not, I would support an independent act, if necessary. Let me speak 
now to the point which my distinguished friend, for whom I have 
creat respect, the gentleman from New Mexico | Mr. Anderson], has 
| raised. He objects to the elimination from section 4. I quote: 

“For the purpose of enabling adjustments to be made and legisla- 
tion to be adopted by the several States and Congress.” 

That language violates the principle of absolute moratorium and 
ought to be out of this bill. That is my position. It is not substan- 
tive law, L admit, but I hope in the intervening time we may be able 
to work out an arrangement under which the Federal Government 
may work out a policy which will be as adjusted, as possible, to the 
desire of the Congress and the people and that the States be aided 
and not hindered in assuming more and more governmental responsi- 





: bility. 
Mr. Speaker, if in the interim we can work out a system that would 
restablish the power of the States to control insurance, would not that 
: be a good thing to dof With all the power in this country moving 
: | into the Federal Government ought we not try to halt that movement 
‘ if we can’ I do not want an expression in this bill declaring that the 
; moratorium is exclusively for the purpose of enabling the States to 
1 accommodate themselves to this new expression of Federal power. 1 
" want this time to be spent In seeing if we cannot work out a plan to con- 
t tract in some degree this Federal power. At least that time should 


4 be not committed. It should be an open period for broad examina- 


tion of the whole matter for everybody—those who want more power 
in Washington and those who want less. 
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I would like to have an opportuuity to see what we can do within 
the entire picture. These bills have been drawn in the House and in 
the Senate under great pressure. New facts come in from time to 
time which indicate there should be some changes. There is not much 
difference. We cannot compose it here. In such a situation this is 
what I think we should do: Get this legislation to conference as 
quickly as we can, let the conferees, with all the information we have, 
get together and work out the best bill they can, and bring it back and 
submit it to the judgment of the House. 

They will have a very good picture of the problem of the insurance 
companies and the problems of the States. They will have a good 
picture of the differences in the House. 

Mr. Coorrr. Mr. Speaker, will the gentleman yield? 

Mr. Sumners of Texas. I yield. 

Mr. Coorrer. I would like to invite attention to the fact that it is the 
bill S. 340 that is now under consideration. The House committee 
proposes to strike out all after the enacting clause and insert a new 
bill. That means the whole thing would be in conference. The 
gentlemen is correct; section 3 could be rewritten or could be taken 
out entirely in conference. 

Mr. Sumners of Texas. Thank you, Jere. When I hear the distin- 
guished gentleman from Tennessee speak, I just wish the Lord had 
made two people as smart as he is, and that 1 was one of them. 

I have nothing further to say, Mr. Speaker. 

The Speaker. The time of the gentleman from Texas has expired. 

Mr. Watrer. Mr. Speaker, I move the previous question on the bill 
and amendment to final passage. 

The question was taken; and on a division (demanded by Mr. 
Anderson of New Mexico) there were—ayes 152 and noes 59. 

So the previous question was ordered. 

The Speaker. The question is on agreeing to the amendment. 

The amendment. was agreed to. 

The Srraxer. The question is on the third reading of the Senate 
bill. 
_ The bill was ordered to be read a third time, and was read the third 
time. 

The Speaker. The question is on the passage of the bill. 

Mr. Cocuran. Mr. Speaker, I offer a motion to recommit. 

The Speaker. Is the gentleman opposed to the bill? 

Mr. Cocuran, I am, in its present form. 

The Speaker. The Clerk will report the motion offered by the gen- 
tleman from Missouri. 

The Clerk read as follows: 

“Mr. Cochran moves to recommit the bill to the Committee on the 
Judiciary with instructions to report the bill back forthwith with an 
amendment striking out section 3.” 

Mr. Watrer. Mr. Speaker, I move the previous question on the 
motion to recommit. 

The previous question was ordered. 

_ The question was taken; and on a division (demanded by Mr. 
Cochran) there were—ayes 62, noes 171. 
So the motion was rejected. 
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Mr. Marcantonio. Mr. Speaker, I ask for the yeas and nays. 

The yeas and nays were refused. 

The SPEAKER. The question is on the passage of the bill. 

Mr. Watrer. On that I ask for the yeas and nays. 

The yeas and nays were ordered. 

The Clerk called the roll; and there were—yeas 315, nays 58, not 
voting 59, as follows: 


[Roll No. 18] 


YEAS—315 





Abernethy Case, N. J. Gallagher 
Adams Case, S. Dak. Gamble 
Allen, Il. Chapman Gathings 
Allen, La. Chelf Gavin 
Andersen, H. Carl Chenoweth Gearhart 
Anderson, N. Mex. Chiperfield Geelan 
Andresen, August H. Church Gerlach 
Andrews, Ala. Clark Gibson 
Andrews, N. Y. Clason Gifford 
Angell Clevenger Gillespie 
Arends Cole, Kans. Gillette 
Arnold Cole, Mo. Gillie 
Auchineloss Cole, N. Y. Goodwin 
Baldwin, Md. Combs Gorski 
Baldwin, N. Y. Cooley Gossett 
Barden Cooper Graham 
Barrett, Pa. Corbett Granahan 
sarrett, Wyo. Cox Granger 
Barry Cravens Grant, Ala. 
Bates, Ky. Crawford Grant, Ind. 
Bates, Mass. Cunningham Gregory 
Beall Curley Griffiths 
Beckworth Curtis Gross 

Bell Daughton, Va. Gwynne, lowa 

Bender Davis Hagen 

Bennet, N. Y. Delaney, James J. Hale 
Bennett, Mo. Dingell Hall, Edwin Arthur 
Bishop Dirksen Hall, Leonard W. 
Blackney Dolliver Halleck 
Bland Domengeaux Hancock 
Bonner Doughton, N.C. Hand 
Soren Douglas, Ill. Harris 
Bradley, Mich. Drewry Hartley 
Brehm Durham Hedrick 
Brooks Dworshak Hendricks 
Brown, Ga. Earthman Herter 
Brown, Ohio Eberharter Hieselton 
Brumbaugh Ellis Hess 
Bryson Kilsworth Hill 
Buck Elsaesser Hinshaw 
Buckley Engel, Mich. Hobbs 
Buffett Engle, Calif. Hoch 
Bulwinkle Ervin Hoeven 
Bunker Fallon Hoffman 
Burch Fellows Holmes, Mass. 
surgin Fenton Holmes, Wash. 
Butler Fisher Hope 
Byrne, N. Y. Flannagan Horan 
Byrnes, Wis. Flood Howell 
Camp Fogarty Jarman 
Campbell Forand Jenkins 
Canfield Fuller Jennings 
Carlson Fulton Jensen 


84805—57-——14 
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Johnson, Calif. 
Johnson, Ill. 
Johnson, Ind. 


Johnson, Luther A. 


Johnson, Okla. 
Jones 
Jonkman 
Judd 

Kean 
Kearney 
Keefe 
Kefauver 
Kilburn 
Kilday 
Kinzer 
Knutson 
Kopplemann 
Kunkel 

Lane 
Lanham 
Lareade 
Latham 
LeCompte 
LeFevre 
Lemke 

Lewis 

Luce 

Ludlow 

Lyle 
McConnell 
McCormack 
McCowen 
McDonough 
McGehee 
McGlinchey 
McKenzie 
MeMillen, Ill. 
Mahon 
Maloney 
Manasco 
Mansfield, Mont. 
Mansfield, Tex. 
Martin, Mass. 
Mason 
Merrow 
Michener 
Miller, Nebr. 
Millis 
Monroney 
Mundt 
Murdock 
Murphy 
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Murray, Tenn. 
Murray, Wis. 
Norrell 
O’Konski 
O’Neal 
Pace 
Patman 
Patrick 
Peterson, Fla. 
Peterson, Ga. 
Philbin 
Phillips 
Pickett 
Pittenger 
Ploeser 
Plumley 
Poage 
Price, Fla. 
Priest 
Quinn, N. Y. 
Rabaut 
Rains 
Ramey 
Ramspeck 
Randolph 
Rankin 
Reed, Ill. 
Reed, N. Y. 
Resa 
Rich 
Richards 
Riley 
Rizley 
Robertson, N. Dak. 
Robertson, Va. 
Robinson, Utah 
Robsion, Ky. 
tockwell 
Rodgers, Pa. 
Roe, Md. 
Roe, N. Y. 
Rogers, Fla. 
Rogers, Mass. 
Rogers, N. Y. 
Ryter 
Sasscer 
Satterfield 
Schwabe, Mo. 
Scrivner 
Sharp 
Simpson, Il. 
Simpson, Pa. 
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Slaughter 
Smith, Maine 
Smith, Ohio 
Smith, Va. 
Smith, Wis. 
Snyder 
Sparkman 
Springer 
Starkey 
Stefan 
Stevenson 
Stewart 
Stigler 
Stockman 
Sumner, Ill. 
Sumners, Tex. 
Sundstrom 
Taber 

Talbot 

Talle 

Tarver 
Taylor 

Thom 
Thomas, Tex. 
Thomason 
Tibbott 
Tolan 

Towe 
Traynor 
Trimble 
Vinson 
Vursell 
Wadsworth 
Walter 
Weaver 
Weichel 
Welch 

West 
Whitten 
Whittington 
Wickersham 
Wigglesworth 
Winstead 
Woleott 
Wolfenden, Pa. 


Wolverton, N. J. 


Wood 
W oodhouse 


Woodruff, Mich. 


Woodrum, Va. 
Worley 
Zimmerman 





| 
| 
| 














Bailey 
Bloom 
Bradley, Pa. 
Cannon, Mo. 
Carnahan 
Celler 
Cochran 
Coffee 
Crosser 
Dawson 


Delaney, John J. 


Dickstein 
Douglas, Calif. 
Doyle 

Feighan 
Folger 

Gordon 

Green 

Hart 

Healy 


Anderson, Calif. 


Biemiller 
Bolton 
Boykin 
Cannon, Fla. 
Clements 
Colmer 
Courtney 
D’Alesandro 
De Lacy 
Dondero 
Katon 

Elliott 

Elston 
Fernandez 
Gardner 
(;winn, N. Y. 
Hare 
Harless, Ariz. 
Harness, Ind. 
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NAYS—58 


Holifield 
Hook 

Huber 

Hull 
Jackson 

Kee 

Kelley, Pa. 
Kelly, Ill. 
King 
Kirwan 

Lea 

Lesinski 
Link 
Marcantonio 
Miller, Calif. 
Morgan 
Neely 
Norton 
O’Brien, Il. 
©’ Brien, Mich. 


NOT VOTING—59 


Havenner 
Hays 

Hébert 
Heffernan 
Heidinger 
Henry 

Izac 

Johnson, Lyndon B. 
Keogh 

Kerr 
LaFollette 
Landis 

Lynch 
MeGregor 
MeMillan, 8. C. 
Madden 
Martin, lowa 
May 

Morrison 

Mott 


So the bill was passed. 
The Clerk announced the following pairs: 


On this vote: 
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Outland 
Patterson 
Powell 

Price, Ill. 
Rabin 
Rayfiel 
Rooney 
Russell 
Sabath 
Sadowski 
Savage 
Sheppard 
Somers, N. Y. 
Spence 
Sullivan 
Torrens 
Voorhis, Calif. 
Weiss 


O’Hara 
O'Toole 
Pfeifer 
Powers 
Reece, Tenn. 
Rees, Kans. 
Rivers 
Rowan 
Schwabe, Okla. 
Shafer 
Sheridan 
Short 

Sikes 
Thomas, N. J. 
Vorys, Ohio 
W asielewski 
White 

Wilson 
Winter 


“Mr. Schwabe of Oklahoma for, with Mr. Havenner against. 
“Mr. Gwinn of New York for, with Mr. De Lacy against. 
“Mr. Dondero for, with Mr. Pfeifer against. 
“Mr. Short for, with Mr. Sheridan against. 


“Mr. 


Vorys of Ohio for, with Mr. O’Toole against. 


“Mr. O’Hara for, with Mr. Heffernan against. 
“Mr. Shafer for, with Mr. Lynch against. 
“Mr. D’Alesandro for, with Mr. Rowan against.” 


| General pairs: 
“Mr. Keogh with Mr. Eaton. 
“Mr. Colmer with Mr. Harness of Indiana. 
“Mr. Hébert with Mr. Anderson of California. 
“Mr. Boykin with Mr. Elston. 
“Mr. Morrison with Mr. Wilson. 
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“Mr. Wasielewski with Mr. Rees of Kansas. 

“Mr. Cannon of Florida with Mr. McGregor. 

“Mr. Kerr with Mr, Thomas of New Jersey. 

“Mr. Izac with Mr. Reece of Tennessee. 

“Mr. Courtney with Mr. Martin of Iowa. 

“Mr. Hare with Mr. Powers. 

“Mr. Lyndon B, Johnson with Mrs. Bolton, 

“Mr. May with Mr. Winter. 

“Mr. Elhott with Mr. LaFollette. 

“Mr. McMillan of South Carolina with Mr. Landis.” 

Mrs. Norton changed her vote from “aye” to “no.” 

Mr. May. Mr. Speaker, I desire to vote. 

The Speaker. Was the gentleman present and listening when his 
name was called ? 

Mr. May. No, Mr. Speaker; I was attending a committee hearing. 

The Speaker. The gentleman does not qualify. 

The result of the vote was announced as above recorded. 

A similar House bill (H. R. 1973) was laid on the table. 


EXTENSION OF REMARKS 


Mr. Curperrretp asked and was given permission to revise and 
extend his own remarks. 

Mr. Smiru of Wisconsin asked and was given permission to extend 
his own remarks in the Recorp. 

Mr. Micnenrr. Mr. Speaker, I ask unanimous consent that the 
gentleman from Washington |Mr. Horan] may extend his own re- 
marks in the Record and include an article. 

The Speaker. Is there objection to the request of the gentleman 
from Michigan ? 

There was no objection. 

Mr. Lea. Mr. Speaker, I ask unanimous consent to extend my own 
remarks in the Record and to include therein a letter from the Civil 
Aeronautics Authority. 

The Speaker. Is there objection to the request of the gentleman from 
California ? 

There was no objection. 

Mr. Grant of Indiana. Mr. Speaker, I ask unanimous consent to 
extend my own remarks in the Record and include an article from Our 
Sunday Visitor. 

The Speaker. Is there objection to the request of the gentleman 
from Indiana? 

There was no objection. 

Mr. Granoer. Mr, Speaker, I ask unanimous consent to extend my 
own remarks at this point in the Record. 

The Speaker. Is there objection to the request of the gentleman 
from Utah ? 


There was no object ion. 
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[ Congressional Record—Senate, February 19, 1945] 
REGULATION OF THE BUSINESS OF INSURANCE 


The Vice Presipent laid before the Senate the amendment of the 
House of Representatives to the bill (S. 240) to express the intent of 
Congress with reference to regulation of the business of insurance. 

Mr. McCarran. Mr. President, I move that the Senate disagree to 
the amendment of the House, request a conference with the House on 
the disagreeing votes of the two Houses thereon, and that the Chair 
apport the conferees on the part of the Senate. 

The motion was agreed to; and the Vice President appointed Mr. 
McCarran, Mr. O'Mahoney, and Mr. Ferguson conferees on the part 
of the Senate. 


INTENT OF CONGRESS WITH REFERENCE TO REGULATION OF BUSINESS 
OF INSURANCE 


Mr. Sumners of Texas. Mr. Speaker, I ask unanimous consent to 
take from the Speaker’s table the bill (S. 840) to express the intent of 
the Congress with reference to the regulation of the business of insur- 
ance, with House amendment thereto, insist on the House amendment, 
and agree to the conference requested by the Senate. 

The Clerk read the title of the bill. 

The Spraxer. Is there objection to the request of the gentleman 
from Texas? 

There was no objection, and the Speaker appointed the following 
conferees on the part of the House: Messrs. Sumners of Texas, Walter, 
and Hancock. 


REGULATION OF THE BUSINESS OF INSURANCE—CONFERENCE REPORT 


Mr. Hill obtained the floor. 

Mr. McCarran. Mr. President—— 

The Prestprne Orricer (Mr. Morse in the chair). Does the Senator 
from Alabama yield to the Senator from Nevada? 

Mr. Hitz. Mr. President, does the Senator desire to insert a matter 
in the Record? 

Mr. McCarran. Mr. President, I wish to submit a conference report 
on Senate bill 340, a measure to express the intent of the Congress 
with reference to the regulation of the business of insurance, and I 
desire to ask unanimous consent for its immediate consideration. 

Mr. Hi. I do not desire to delay the Senator. Does he anticipate 
that consideration of the report will take very long? 

Mr. McCarran. I am in hope that it will not take very much time 
at all. 

Mr. Hr. Let me inquire whether the conferees are in unanimous 
agreement regarding the report. 

Mr. McCarran. They are. 

Mr. Hitn. Was the distinguished senior Senator from Wyoming 
|Mr. O’Mahoney]| a member of the conference committee ? 

Mr. McCarran. He was. 

Mr. Hitz. Was he in full accord with the report? 
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Mr. McCarran. Yes; he signed the meet which I hold in my hand. 
All the conferees have signed ther eport. 

Mr. Hu. I knew that the Senator from Wyoming had some views 
which perhaps were different from those of the chairman of the com- 
mittee and of other Senators on the committee. 

Mr. McCarran. I know that. In the last 2 days we have gone over 
his views and other views, and we have just concluded our consider- 
ations. 

Mr. Hutt. I take it that the Senator from Wyoming has signed the 
report and is agreeable to having it now considered; is that correct ? 

Mr. McCarran. He has signed it in its present form, as I would 
file it. 

Mr. Hiri. Then, I suppose the Senator from Wyoming does not 
desire to be present when it is filed and considered. ‘Does the Senator 
from Nevada know whether that is true ? 

Mr. McCarran. I have just parted with him in the room of spe 
Committee on the Judiciary. He knew I was coming to the floor t 
move the consideration of the report. That is the only answer I can 
give. 

Mr. La Fotterre. Mr. President, will the Senator yield to me? 

Mr. Hur. J yield. 

Mr. La Fotterre. I do not know what is contained in the report 
but I do know there has been a widespread interest in its subject 
matter. It would seem to me that if the report is to be considered, 
other Senators who may not be familiar with the proceedings in the 
conference committee should be given notice and a quorum should be 
present, so that all Members of the Senate would be able to hear the 
Senator’s explanation of the report. 

Mr. Hitz. Mr. President, under the circumstances I do not think 
T can yield at this time for that purpose. Perhaps by the time i have 
concluded my remarks. which will not be very lengthy, other Senators 
will have entered the Chamber, and it will be possible to proc on with 
the consideration of the report. 

Mr. McCarran. Then, Mr. President, I ask the Senator to yield 
long enough to permit me to file the report and send it to the desk. 

Mr. Hirt. I shall be glad to yield for that purpose. 

Mr. McCarran. I may say to the Senator that I hope to be able to 
proceed with consideration and disposition of the report this after- 
noon, if possible. 

The report was ordered to lie on the table and to be printed, 
follows: 

“The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill (S. 340) to express 
the intent of the Congress with reference to the regulation of the busi- 
ness of insurance, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses as 
follows: That the Senate recede from its disagreement to the amend- 
ment. of the House, and agree to the same with an amendment, as 
follows: In lieu of the matter inserted by the House amendment insert 
the following: 

“That the C ongress hereby declares that the continued regulation 
and taxation by the several States of the business of insurance is in the 
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yublic interest, and that silence on the part of the Congress shall not 
i construed to impose any barrier to the regulation or taxation of such 
business by the several States. 

“Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

“*(b) No Act of Congress shall be construed to invalidate, impair, 
or supersede any law enacted by any State for the purpose of regulat- 
ing the business of insurance, or which imposes a fee or tax upon such 
business, unless such Act specifically relates to the business of insur- 
ance: Provided, That after January 1, 1948, the Act of July 2, 1890, 
as amended, known as the Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton Act, and the Act of September 
26, 1914, known as the Federal Trade Commission Act, as amended, 
shall be applicable to the business of insurance to the extent that such 
business is not regulated by state law. 

“‘Sro. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as 
amended, known as the Sherman Act, and the Act of October 15, 1914, 
as amended, known as the Clayton Act, and the Act of September 26, 
1914, known as the Federal Trade Commission Act, as amended, and 
the Act of June 19, 1936, known as the Robinson-Patman Antidiscrimi- 
nation Act, shall not apply to the business of insurance or to acts in 
the conduct thereof. 

“*(b) Nothing contained in this Act shall render the said Sherman 
Act inapplicable to any agreement to boycott, coerce, or intimidate, 
or act of boycott, coercion, or intimidation. 

“*Sec. 4. Nothing contained in this Act shall be construed to affect 
in any manner the application to the business of insurance of the Act 
of July 5, 1935, as amended, known as the National Labor Relations 
Act, or the Act of June 25, 1938, as amended, known as the Fair Labor 
Standards Act of 1938 or the Act of June 5, 1920, known as the Mer- 
chant Marine Act, 1920. 

“Sec. 5. As used in this Act, the term “State” includes the several 
States, Alaska, Hawaii, Puerto Rico, and the District of Columbia. 

“Sec. 6. If any provision of this Act, or the application of such 
provision to any person or circumstances, shall be held invalid, the re- 
mainder of the Act, and the application of such provision to persons 
or circumstances other than those as to which it is held invalid, shall 
not be affected.’ 

“And the House agree to the same. 

“Pat McCarran, 
“JosepH C. O’Manoney, 
‘““Homer Fercuson, 
“Managers on the part of the Senate. 
“Harron W. SuMNERS, 
“Franois E. WaAurer, 
“C. E. Hancock, 
“Managers on the part of the House.” 
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[Congressional Record—Senate, February 26, 1945] 
Rect LATION OF THE BUSINESS OF INsSURANCE—CONFERENCE Report 


Mr. MoCarran. Mr. President, I move that the Senate proceed to 
the consideration of the conference report on Senate bill 340, to express 
the intent of the Congress with reference to the regulation of the busi- 
ness of insurance. 

The motion was agreed to; and the Senate proceeded to consider the 
report. 

“he Prestprne Orricer (Mr. Fulbright in the chair). The question 
is on the adoption of the report. 

Mr. Murpock. Mr. President, will the Senator yield for a question ¢ 

Mr. McCarran. I yield. 

Mr. Murpocs. As I understand the conference report which is now 
before the Senate, it provides for a 3-year moratorium which is fixed 
as ending on January 1, 1948, against the invoking of the Sherman Act 
and the Clayton Act, and it provides that they shall again be in force 
after that period without any affirmative action on the part of the 
Congress, except as regulatory matters have been enacted by the States 
relating to subjects covered by those acts 

Mr. McCarran. During the moratorium. Regulatory acts must be 
enacted by the several States in each of the several States. Otherwise 
the antitrust acts become effective after January 1, 1948. 

Mr. Murvock. But is it not the purpose of the bill, and does not 
the bill accomplish this 

Mr. McCarran. It accomplishes a moratorium for 3 years against 
the operation of the acts mentioned, namely, the Sherman Antitrust 
Act, the Clayton Act, the Federal Trade Commission Act, as amended, 
and the Robinson-Patman Antidiscrimination Act. 

Mr. Murpock. So that during the moratorium it is intended, is it 
not, that the States shall affirmatively step into the regulation of the 
insurance business ? 

Mr. McCarran. That is correct. 

Mr. Murpocs. And it is intended that on the expiration of the mora- 
torium the Sherman Act, the Clayton Act, and the other acts men- 
tioned will again become effective except—— 

Mr. McCarran. Except as the States themselves have provided reg- 
ulations. 

Mr. Murpock. I thank the Senator. 

Mr. Eevienver. Mr. President, will the Senator yield? 

Mr. McCarran. I yield. 

Mr. Ei.enver. At the end of the 3-year period will the taxing and 
regulatory powers of the States be m anywise affected should the 
Congress not take any action at all? 

Mr. McCarran. No; they will not be affected. 

Mr. EtLenver. They will not be affected ? 

Mr. McCarran. That is correct. 

Mr. President, let me make one statement which I think should be 
placed in the Record here. It should be stated here, as it was stated 
in the report which went to the House, from which I read that— 

“Tt is not the intention of Congress in the enactment of this legis- 
lation to clothe the States with any power to regulate or tax the busi- 
ness of insurance beyond that which they had been held to possess 
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prior to the decision of the United States Supreme Court in the South- 
astern Underwriters Association case. Briefly, your committee is of 
the opinion that we should provide for the continued regulation and 
taxation of insurance by the States, subject, always, however, to the 
limitations set out in the controlling deeisions of the United States 
Supreme Court, as, for instance, in Allgeyer v. Louisiana (165 U. S. 
578) ; St. Louis Cotton Compress Co. vy, Arkansas (260 U.S. 346) ; and 
Connecticut General Insurance Co, v. Johnson (303 U, S. T7).” 

That expression should be made a part of this explanation. In 
other words, we give to the States no more powers than those they 
previously had, and we take none from them. 

Mr. Hatch and Mr. White addressed the Chair. 

Mr. McCarran. I yield first to the Senator from New Mexico. 

Mr. Harcu. I shall be glad to defer to my colleague the Senator 
from Maine, 

Mr. Wurre. I thank the Senator from New Mexico. 

Mr. President, let me ask the Senator from Nevada whether the 
report represents a complete agreement on the part of the conferees. 

Mr. McCarran. It does. 

Mr. Wuire. Is the report signed by all the conferees on the part of 
the Senate ? 

Mr. McCarran. Yes; it is signed by all of them. 

Mr. O’Msanonry. Mr. President, will the Senator yield? 

Mr. McCarran. I yield. 

Mr. O’Manoney. I was going to remark that, as I listened to the 
Senator when he read from the committee report, I noticed that he 
was reading from the report of the House Judiciary Committee to 
the House on the occasion when the bill was reported to the House. 

Mr. McCarran, That is correct. 

Mr. O’Manonry. Of course, the conference report has deviated 
from the bill which was reported by the House Judiciary Committee, 
so that the language the Senator has read does not in any way modify 
or alter any language in the conference report. 

Mr. McCarran. No; I do not intend that it should be so implied. 

Mr. Haren. Mr. President, the question I was going to propound 
to the Senator from Nevada arises in connection with subparagraph 
(b) on page 2 of the conference report, reading as follows: 

“(b) Nothing contained in this act shall render the said Sherman 
Act inapplicable to any agreement to boycott, coerce, or intimidate, or 
act of beycott, coercion, or intimidation.” 

There is no moratorium at all as to those matters, is there? 

Mr. McCarran. No; there is no moratorium at all as to them. 

Mr. Perrer. Mr. President, will the Senator yield ? 

Mr. McCarran, I yield. 

Mr. Perrer. I have read hastily the conference report, but I am a 
little disturbed by what I have discovered in paragraph (b) of section 
2. I read beginning with section 2 (a): 

“Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate 
to the regulation or taxation of such business. 

“(b) No act of Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any State for the purpose of regulating 
the business of insurance, or which imposes a fee or tax upon such busi- 
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ness, unless such act specifically relates to the business of insurance: 
Provided, That after January 1, 1948, the act of July 2, 1890, as 
amended, known as the Sherman Act, and the act of October 15, 1914, 
as amended, known as the Clayton Act, and the act of September 26, 
1914, known as the Federal Trade Commission Act, as amended, shall 
be applicable to the business of insurance to the extent that such busi- 
ness is not regulated by State law.” 

Does that mean that after January 1, 1948, the States may deter- 
mine whether or not the Sherman and the other acts become applicable 
to the business of insurance? 

Mr. McCarran. The answer to that question is “Yes.” During the 
3-year moratorium the States may, if they see fit to do so, enact legisla- 
tion for the purpose of regulation. If they do enact such legislation, 
to the extent that they regulate they will have taken the business of 
insurance in the respective States out from under the Sherman Anti- 
trust Act, the Clayton Act, and the other acts. If during the mora- 
torium the States do not enact legislation for regulatory purposes, 
then on January 1, 1948, the Sherman Act, the Clayton Act, and the 
other acts will become immediately applicable. 

Mr. Peprer. Mr. President, does that not necessarily mean that we 
would give to the several State legislatures power, the character and 
outlines of which we do not define, to determine whether a Federal law 
enacted for the protection of all business and against all kinds of 
monopolies and restraints of trade shall be effective in the American 
Union? 

Mr. McCarran. The bill does not go that far. The Senator will re- 
call the Southeastern Underwriters case. The decision was startling. 
It created consternation in the insurance business because by previous 
decisions rendered during the past 50 years or more we were entitled 
to believe that the business of insurance was not to be classified as 
interstate commerce. The Supreme Court of the United States specifi- 
cally, directly, and emphatically put it into the category of interstate 
commerce. It put it squarely under the Sherman Act, the Clayton 
Act, and other acts. The pending bill is for the purpose of creating a 
moratorium for 3 years in order that the business of insurance shall 
not be interfered with by any Federal power under either the Clayton 
Act or the Sherman Act. So during the period of moratorium the 
various States themselves may take steps to regulate the business of 
insurance. 

Mr. Pepper. Mr. President, I have one further question. While I 
believe that the decision of the Supreme Court was eminently correct, 
and that it was an example of justice too long delayed, I do not wish 
to see anything done which will destroy the effectiveness of that de- 
cision. If there are reasons which make proper a moratorium for 3 
years under the understanding that at the end of such a period of time 
the Clayton Act, the Sherman Act, and the other acts shall go into 
effect, well and good, but, so far as I am concerned, I shall not consent 
to postponing until January 1, 1948, the effective date of the law, and 
according to the States the privilege of enacting some mild form of 
legislation which they may call regulatory, thereby defeating the 
purpose of the Supreme Court decision and defeating the acts itself. 
Apparently the conference report goes further than I had understood 
it to go. it does not stop with a moratorium at the end of 3 years. 
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At the end of 3 years the moratorium would continue if in the mean- 
time a State had regulated the business to any extent whatever. That 
would defeat the Supreme Court decision. 

Mr. McCarran. The moratorium would not be continued; but if 
in the meantime the States themselves had regulated the business of 
insurance, the Sherman and Clayton Acts and the other acts would not 
become effective, 

Mr. Frercuson. Mr. President, will the Senator yield ? 

Mr. McCarran. I yield. 

Mr. Fereuson. I believe that a statement as to the fair construction 
of the act would add to the helpfulness of what the Senator from 
Nevada has said. There are certain things which a State cannot inter- 
fere with. It cannot interfere with the application of the Sherman 
Act to any agreement to boycott, coerce, or intimidate, or an act of 
boycotting, coercion, or intimidation. 

Mr. McCarran. Not at any time. 

Mr. Fercuson. Not at any time. 

Mr. McCarran. Nor is the control of those matters under the speci- 
fied antitrust acts removed at any time. 

Mr. Frercuson. That is correct. After the moratorium has expired, 
if a State has not legislated on the subjects covered by the three acts to 
which reference has been made, those acts shall be applicable to the 
business of insurance. But insofar as the State is concerned which has 
specifically legislated on the subject, the three acts shall not apply. 

Mr, O’Manoney. Mr. President, will the Senator yield ? 

Mr. McCarran. I yield. 

Mr. O’Manoney. I believe the Senator from Michigan went a little 
further than was his intention when he said that if the States have 
legislated certain things will take place. The bill says if the States 
have regulated. 

Mr. Fercuson. I had reference to legislation dealing with regulation 
and taxes. 

Mr. O’Manonry. The bill attempts to provide for a moratorium. 
I ask for the attention of the Senator from Florida in order tht I may 
give him my interpretation of the bill. 

While the Southeastern Underwriters case was pending in the Su- 
preme Court an effort was made to deprive the court of jurisdiction 
by passing a bill which, in effect, provided that the Sherman and the 
Clayton Acts should not apply to the business of insurance in any way, 
shape, or form. 

Mr. Pepper. Knowing how actively the insurance companies of my 
State fought me because I opposed the bill, I should remember it. 

Mr. OManoney. That bill was not enacted. The pending bill pro- 
vides fora moratorium. It contains a declaration that for a period of 
time the Sherman and Clayton Acts, as well as the other acts, shall not 
apply. 

Section 4 specifically declares that the National Labor Relations 
Act, the Fair Labor Standards Act, and the Merchant Marine Act 
shall apply. Nothing in the proposed act shall be construed to affect 
their application. In other words, there is a positive declaration that 
those three specific Federal laws which were enacted by Congress to 
apply to commerce apply also to insurance. 

Then we have a clear recommendation of the principle of the Su- 
preme Court decision in the Southeastern Underwriters case. 
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Now, with respect to the section to which the Senator himself refers, 
it follows the declaration in the very first section that “Congress hereby 
declares that the continued regulation and taxation by “the several 
States of the business of insurance is in the public interest.” So now 
we endeavor to convey that power of regulation to the States—to 
recognize it, I should say, rather than convey it—to recognize as de- 
sirable the 1 egulation. 

Mr. Peprer. Will the Senator from Nevada yield? 

Mr. McCarran. I yield. 

Mr. Perper. Does that mean that the States can by their own laws 
defeat the applicability and operation of the Sherman Antitrust Act 
and the Clayton Act ? 

Mr. O’Manonery. I think the answer to that question will be clear 
when I point out that there are certain agreements which can normally 
be made in the insurance business which are in the public interest, but 
which might conceivably be a violation of the antitrust law, which pro- 
hibits combinations and agreements in restraint of trade. 

Mr. Perper. Would it not be better that those agreements, if there 
are such that are legitimatized, be identified in the statute ¢ 

Mr. O’Maunoney. I quite agree with the Senator, and I endeavored 
to the very best of my ability to induce the committees of Congress to 
write into the law specific exemptions from the antitrust law, but I 
was unable to prevail in the Committee on the Judiciary and I was 
unabie to prevail on the floor of the Senate. But now we have this 
declaration that with respect to these particular acts, the Sherman Act, 
the Clayton Act, the Federal Trade Commission Act, no act of Con- 
gress shall be construed to invalidate the law of any State passed for 
the regulation or the taxing of the business of insurance, and then the 
proviso. 

Mr. Peprer. Will the Senator read the proviso? 

Mr. O’Manoney. It provides that after January 1, 1948, these sev- 
eral acts 

Mr. Perrrer. That is, the Sherman Act and the Clayton Act. 

Mr, O’Manonry. Yes. They “shall be applicable*—there is a posi- 
tive declaration—“to the busine of insurance to the extent that such 
business is not regulated by State law,” as was stated by one of the 
House Members of the conference committee. I interpret that to be a 
clear statement that if the States do not regulate, the power of Con- 
gress to regulate is clearly enunciated. I do not conceive this to be a 
grant of power to the States to authorize by permissive legislation 
obviously adyerse combinations which would be against the public 
interest. 

Mr. Perper. Am I correct in saying that under the proviso which 
the Senator has just read, if a State made it an offense, under the 
laws of the State, to engage in combinations in restraint of trade, the 
Sherman Antitrust Act could not apply to combinations and restraints 
of trade by companies engaged in business in that State? Is not that 
what it means? 

Mr. O’Manoney. No; I think that, for example, a rating bureau, 
formerly agreement among insurance companies, under the supervision 
and regulation of the State, would be permitted. 

Mr. Pepper. That may relate to the getting together and filing 
of proper data and obtaining certain statistical information and dis- 
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seminating it, and all that, but the legal effect of the proviso which 
the Senator has just read is that a State can absolutely prevent the 
applicability of the Sherman Antitrust Act and the Clayton Act to 
insurance companies doing business in the State by passing a State 
act which will make combinations and restraints of trade unlawful 
in that State. Asa practical matter, we know that the States cannot 
and will not enforce these laws against these insurance companies, 

Mr. Wuire. Mr. President, is it not perfectly clear that the force 
and effect of these Federal statutes may be applicable and shall be 
applicable to whatever extent the State law fails to occupy the ground 
and engage in regulation? As I take it, there are two jurisdictions. 

Mr. McCarran. There always are. 

Mr. Wuire. There is the State, authorized to act to whatever extent 
seems proper. 

Mr. McCarran. That is correct. 

Mr. Wuirer. Then the Federal Government can come in, and it does 
come in and may legislate beyond the limit of the State legislation. 

Mr. McCarran. To the extent that the State does not regulate. 

Mr. Wuirte. To the extent that the State does not regulate. 

Mr. Murvock. Mr. President, does the Senator from Maine take the 
position that, under the conference report, it becomes necessary for 
the Congress to act again affirmatively, subsequent to any State action 
taken ¢ 

Mr. Wuire. Not at all; that is not my view of the matter at all. 
My view is that the State may regulate. If, however, the State goes 
only to the point indicated, then these Federal statutes apply through- 
out the whole field beyond the scope of the State’s activity. 

Mr. McCarran. That is a correct statement. 

Mr. Murpock. Without any subsequent action on the part of Con- 
gress ¢ 

Mr. Wuire. Without any subsequent action on the part of Congress. 

Mr. Murpock. I think that therein lies a very important feature 
of this whole matter. I agree thoroughly with the Senator from 
Maine that insofar as the States step into the picture affirmatively 
and act by regulation, they may doso. As the Senator from Wyoming 
has said, we convey no authority, we simply recognize their right to 
regulate. Insofar as they fail to cover the same ground covered by 
the Sherman Act and the Clayton Act, those acts become effective 
again. 

Mr. Barxwey. Mr. President, will the Senator yield ? 

Mr. McCarran. I yield. 

Mr. Barxkwey. I should like to ask, in this connection, whether, 
where States attempt to occupy the field—but do it inadequately— 
by going through the form of legislation so as to deprive the Clayton 
Act, the Sherman Act, and the other acts of their jurisdiction, it is 
the Senator’s interpretation of the conference report that in a case 
of that kind, where the legislature fails adequately even to deal with 
the field it attempts to cover, these acts still would apply ? 

Mr. McCarran. That is my interpretation. 

Mr. Perrer. Mr. President, I wish to address myself to the report 
before it is acted on, and I should appreciate very much if it might 
be allowed to go over so that I would have that opportunity. At the 


present time I am not disposed to let the matter go through without 
addressing myself to it. 
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The Preswwine Orricer. The question is on agreeing to the confer- 
ence report. 
Mr. D -ePPER. Mr. President, I wish to address myself to the subject, 
then, and I shall simply have to delay the Senate, because I wish to 
discuss the report. I shall be frank; I think the conference report 
bill practically destroys the effect of the Supreme Court decision, an 
I am against that. At least I wish to have time to go into it. I do 
uot know of any emergency which requires that the report be agreed 
to this afternoon. I should appreciate the privilege of considering the 

matter a little. 

Mr. McCarran. The Senator is correct regarding the 3-year mora 
torium, but beyond that he is in error. 

Mr. Perrer. I would not expect Senators, even if they had the 
power, to change the re port on the floor, and I am per fectly willing 
to have prov ided a3 or 4 or 5 year moratorium, but I am not willing to 
see the decision of the Supreme Court emasculated. I wish to study 
the matter before I can give my consent to it. Otherwise, I certainly 
wish to address myself to it. 

Mr. McCarran. Just one question to the Senator, then I shall yield 
and the conference report may go over, so far as I am concerned. 
Does the Senator oppose State regulation of insurance / 

Mr. Perrrer. I do not oppose State regulation which is not incon 
sistent with the operation of the Sherman antitrust Act and the Clay- 
ton Act. On matters of taxation, general regulation, and all that sort 
of thing, I think the States should regulate, but I think that now that 
insurance has been brought, by the decision of the Supreme Court, 
up to the bar of the Clayton Act and the Sherman Act, we should 
not give the insurance companies immunity from the applicability 
of those acts. 

Mr. McCarran. I am willing that the matter should go over, but I 
should like to call it up tomorrow. 

Mr. Perrer. That is all right. I appreciate the Senator's consid 
eration. 

The Preswoine Orricer. Without objection, the consideration of 
the conference report will go over. 


EXECUTIVE SESSION 


Mr. BarKLey. I move that the Senate proceed to the consideratior 
of executive business. 


i 


[| Congressional Record—Senate, February 27, 1945] 
REGULATION OF THE BUSINESS OF INSURANCE CONFERENCE REPORT 


The Senate resumed the consideration of the report of the com 
mittee of conference on the disagreeing votes of the two Houses on 
the amendments of the House to the bill (S. 340) to express the intent 
of the Congress with reference to the regulation of the business of 
Insurance. 

The Vice Prestipent. The question is on agreeing to the conference 
report. 

Mr. Bark ry. [suggest the absence of a quorum. 

The Vice Presipent. The clerk will call the roll. 
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The Chief Clerk called the roll, and the following Senators an- 
swered to their names: 


Aiken Gurney Overton 
Bailey Hart Pepper 
Ball Hatch Radcliffe 
Bankhead Hawkes Reed 
Barkley Hayden Revercomb 
Bilbo Hickenlooper Robertson 
Brewster Hill Russell 
Bridges Hoey Saltonstall 
Buck Johnson, Calif. Shipstead 
Burton Johnson, Colo. Smith 
Bushfield Johnston, 8. C. Stewart 
Butler Kilgore Taft 

Byrd La Follette Taylor 


Capehart 
Capper 
Chandler 
Chavez 
Cordon 


Langer 
McCarran 
McFarland 
McKellar 
McMahon 


Thomas, Okla. 
Thomas, Utah 
Tobey 

Tunnell 
Tydings 


Donnell Maybank Vandenberg 
Downey Mead Wagner 
Eastland Millikin Walsh 
Ellender Moore Wheeler 
kerguson Morse Wherry 
Fulbright Murdock White 
George Murray Wiley 
Gerry Myers Willis 
Green O’ Daniel Wilson 
Guffey O’ Mahoney 








Mr. Hitx. I announce that the Senator from Florida |Mr. An- 
drews]|, the Senator from Hlinois [Mr. Lucas], the Senator from 
Washington [Mr. Mitchell], the Senator from North Dakota | Mr. 
Moses], and the Senator from Nevada [Mr. Scrugham] are necessarily 
absent. 

The Senator from Texas [Mr. Connally] is a delegate to the Inter- 
national Conference in Mexico and therefore necessarily absent. 

The Senator from Missouri [Mr. Briggs], the Senator from Wash- 
ings {Mr. Magnuson], and the Senator from Arkansas | Mr. Me- 

Clellan] are absent on public business. 

The Senator from Virwinia | Mr. Glass] is absent on account of 
illness. 

Mr. Wuerry. The Senator from Vermont | Mr. Austin] is absent on 
official business as a delegate to the Inter- American Conference 
at Mexico City. 

The Senator from Illinois [ Mr. Brooks], is necessarily absent. 

The Prestpenr pro tempore. Eighty-three Senators having an- 
swered to their names, a quorum Is present. 





The question is on agreeing to the conference report on Senate bill 
340, the so-called insurance bill. 

Mr. McCarran. Mr. President, the Senator from Florida [ Mr. 
Pe re | desired to be heard, and gave notice of his desire. 

The Present pro tempore. The Senator from Florida is present. 
Does the Senator from Florida desire to be heard ? 


Mr. Perrer. Yes, Mr. President. 
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REGULATION OF THE BUSINESS OF INSURANCE—CONFERENCE REPORT 


The Senate resumed the consideration of the report of the committee 
of conference on the disagreeing votes of the two Houses on the amend- 
ments of the House to the bill (S. 340) to express the intent of the 
Congress with reference to the regulation of the business of insurance. 

The Prestpent pro tempore. The question is on agreeing to the 


report. 


Mr. Perper. Mr. President, I do not wish to delay the Senate, but I 
desire to speak briefly about the pending conference report on the in- 
surance bill, and there will have to be a vote upon it. So I suggest the 
absence of a quorum. Perhaps the roll can be called quickly, but I 
wish to have as many Senators as possible present. 

The Preswwent pro tempore. The clerk will call the roll. 

The legislative clerk called the roll, and the following Senators 
answered to their names: 


Aiken yurney Overton 
Bailey Hart Pepper 

Ball Hatch Radcliffe 
Bankhead Hawkes Reed 
Barkley Hayden Revercomb 
Bilbo Hickenlooper Robertson 
Brewster Hill Russell 
Bridges Hoey Saltonstall 
Buck Johnson, Calif. Shipstead 
Burton Johnson, Colo. Smith 
Bushfield Johnston, 8. C. Stewart 
Butler Kilgore Taft 

Byrd La Follette Taylor 
Capehart Langer Thomas, Okla. 
Capper MeCarran Thomas, Utah 
Chandler McFarland Tobey 
Chavez McKellar Tunnell 
Cordon McMahon Tydings 
Donnell Maybank Vandenberg 
Downey Mead Wagner 
Eastland Millikin Walsh 
Ellender Moore Wheeler 
Ferguson Morse Wherry 
Fulbright Murdock White 
George Murray Wiley 
Gerry Myers Willis 
Green O’ Daniel Wilson 
Guffey O’Mahoney 


The Prestprne Orricer (Mr. Maybank in the chair). Eighty-three 
Senators have answered to their names. A quorum is present. 

Mr. Prrrer. Mr. President, if I may have the attention of the 
Senate for only a few minutes, I promise not to trespass unreason- 
ably upon its patience. 

We all know that last June, in the Southeastern Underwriters case, 
the Supreme Court of the United States held that the insurance busi- 
ness came within the interstate-commerce clause of the Constitution, 
and that, therefore, the Clayton Act and the Sherman Antitrust Act 
were applicable to such business. 

Mr. President, an effort was made by Senators and Representatives 
while this case was pending in the Supreme Court to enact legislation 
which would have explicitly exempted the insurance business from 
the applicability of the Sherman and Clayton Acts. However, the 
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legislation which had been submitted was not adopted by the Senate, 
although, I believe, it was adopted by the House. After the decision 
of the Supreme Court holding that msurance is interstate commerce 
within the meaning of the commerce clause of the Constitution, legis- 
lation has been initiated in both Houses of the Congress to affect in 
one way or another the Supreme Court’s decision. I feel that the 
adoption of the conference report which embodies such legislation 
would have the effect of emasculating the Supreme Court’s decision, 
and holding by congressional action that the Sherman and the Clayton 
Acts do not apply for all practical purposes to the business of insur- 
ance. That is the exact point to which I wish to address myself. 

The exact language to which I wish to direct criticism appears in 
section 2 (b) of the conference report now lying on the desks of Sen- 
ators, and reading as follows: 

“Provided, That after January 1, 1948, the act of July 2, 1890, as 
amended, known as the Sherman Act, and the act of October 15, 1914, as 
amended, known as the Clayton Act, and the act of September 26, 
1914, known as the Federal Trade Commission Act, as amended, shall 
be applicable to the business of insurance to the extent that such 
business is not regulated by State law.” 

I am not complaining about any other provision of the conference 
report. In other sections of the conference report it is provided that 
the States shall have the power to regulate and tax the business of 
insurance. I am not complaining about that. In another part of 
the conference report it is provided that there shall be an unqualified 
moratorium on the applicability of the Sherman Act, the Clayton 
Act, the Federal Trade Commission Act, and the Robinson-Patman 
Antidiscrimination Act to the business of insurance until January 1, 
1948. In other words, none of those four Federal acts would be 
applicable to the business of insurance until January 1, 1948. That 
would be a longer moratorium than the President, in two letters to 
which I will refer, indicated he would prefer, but I am not complaining 
even about a 3-year moratorium. There is considerable justification 
for the States being given an opportunity to modify their laws re- 
specting the insurance business so that they shall not be in conflict 
with the four Federal acts enumerated in the provision to which I 
have referred. But I do object, Mr. President—and I believe the 
Senate, when it reflects upon the matter, will object—to the provision 
which I read providing that for all future time the Sherman Act, 
the Clayton Act, and the Federal Trade Commission Act shall not 
apply to the business of insurance except in a State which has not 
regulated the insurance business or to the extent a State has not denied 
the effect of such Federal acts. 

Mr. President, if that language had contained the limitation that the 
State regulation, in order to be valid, must not be inconsistent with the 
Clayton Act or the Sherman Act, I should have no objection to it. 
But under the language which I have read, and to which I am ad- 
dressing my criticism, namely, that the Sherman Act, the Clayton Act, 
and the Federal Trade Commission Act shall be applicable to the busi- 
ness of insurance to the extent that such business is not regulated by 
State law, the State would be given the right to determine when, 
whether, and to what degree those three acts were applicable to the 
business of insurance. The various States, without any limitation 
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upon their power, or without any requirement that State regulation 
shall not be inconsistent with the Sherman Act, the Clayton Act, and 
the Federal Trade Commission Act 

Mr. McCarran. Mr. President, will the Senator yield ? 

Mr. Perper. I yield. 

Mr. McCarran. The Senator undoubtedly recognizes the fact that 
the Congress of the United States would not attempt to tell a State 
how and upon what subject it should legislate. The Senator will 
agree with that statement, will he not ? 

Mr. Perrer. On the contrary, Mr. President, I may say that I may 
say that I am not willing to leave the applicability and the effectiveness 
of the Sherman Act and the Clayton Act to the decision of a State 
legislature. By doing so the Congress would be abrogating its power 
with respect to the subject exclusively to the several legislatures, that 
is, if we pass this law without imposing any limitation upon the States 
in the exercise of their regulatory power that it must be not incon- 
sistent with the Clayton Act or the Sherman Act. 

Mr. McCarran. Under the provisions of the section in the confer- 
ence report to which the Senator addresses himself, the States are 
advised and warned that they have a moratorium of 3 years during 
which they may bring themselves into compliance by way of regula- 
tion. If at the end of the 3 years they have not brought themselves into 
compliance, if they have not regulated the business of insurance, then 
they must take the consequences because after that period is over the 
Sherman Act and the Clayton Act and the other acts become imme- 
diately again in force as regards the business of insurance. That is all 
there is to that provision. 

Mr. Preprer. Mr. President, I realize that, but will the Senator tell 
the Senate if I am not correct in saying that under the conference 
report provision to which I referred the States can regulate the busi- 
ness of insurance in a way inconsistent with the Sherman Act and the 
Clayton Act. 

Mr. McCarran. If they do it, they do it at their own hazard. 

Mr. Pepper. What does the Senator mean by “their own hazard” ? 

Mr. McCarran. Congress has always the power over interstate com- 
merce. 

Mr. Preprer. The Senator means we may change the law. 

Mr. McCarran. The States cannot take the Congress out of a posi- 
tion where it can regulate interstate commerce. 

Mr. Perper. We have taken ourselves out of that position in this 
case. 

Mr. McCarran. We have done so for 10 years. 

Mr. Perper. Oh, no; that is a question of fact. What I want to 
say—and I should like to have the Senator address himself to this 
point—is that when this bill passed the Senate it contained an absolute 
3-year moratorium; when it passed the House it contained a 3-year 
moratorium, and there was nothing in it which suggested the language 
to which I now object—and I should like to make this very clear: 

“Provided, That after January 1, 1948, the act of July 2, 1890, as 
amended, known as the Sherman Act, and the act of October 15, 1914, 
as amended, known as the Clayton Act, and the act of September 26, 
1914, known as the Federal Trade Commission Act, as amended, shall 
be applicable to the business of insurance to the extent that such 
business is not regulated by State law.” 
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That is new language, which was put in by the conference committee. 
It did not appear in the Senate ‘bill; it did not appear in the House 
bill, and were it not for our broad. interpretation of the power of 
conferees when the text of a Senate bill is stricken out and an entirely 
new bill inserted by the other House conferees may practically re- 
write a bill, that provision would be outside the scope of the authority 
of the conferees. 

Mr. McCarran. Let me say to the Senator the language which he 
has just read to the Senate was put in o the conferees within the scope 
of their authority, and if it did anything it made more airtight the 
very provision the Senate had passed in the first instance and which 
the House had also passed. 

Mr. Perrer. Mr. President, I respectfully disagree with my able 
friend, and I should like to state why. Here is the language-of the 
Senate bill as passed by the Senate: 

“That the Congress hereby declares that the continued regulation 
and taxation by the several States of the business of insurance is in 
the public interest, and that silence on the part of the Congress shall 
not he construed to impose any barrier to the regulation or taxation 
of such business by the several States.” 

Then the Senate bill went on to provide: 

“No act of Congress, except * * * the Sherman Act and/or the 
Clayton Act shall be construed to invalidate, impair, or supersede any 
law enacted by any State or for the purpose of regulating the business 
of insurance.” 

Then it proceeds further : 

“Nothing contained in the act of September 26, 1914, known as the 
Federal Trade Commission Act, as amended, or the act of June 19, 
1936, known as the Robinson- Patman Antidiscrimination Act, shall 
apply to the business of insurance.’ 

Then it goes on to provide a 3-year flat moratorium. 

But, Mr. President, nowhere in the Senate bill and nowhere in the 
House bill is there any authority to the States to prevent the applica- 
bility of the Sherman Act and the Clayton Act after 3 years to the 
business of insurance in the States. That is the vice of the provision 
to which I am now referring. 

Mr. O’Manoney. Mr. President, will the Senator yield? 

Mr. Perrer. If the Senator will permit me to proceed for a few 
moments, then I will vield. 

Now, Mr. President, I wish to read two letters from the President 
to the Senator from Maryland [Mr. Radcliffe] affecting this subject, 
which will point out the distinction I am trying to make in what I have 
to say. On the 10th of pore in response to a letter from the able 
Senator from Maryland to lim, as appears on page 482 of the Record 
of January 25 of this year, the President replied to the able Senator 
from Maryland as follows: 

“My Dear Senator Rapcrure: T have your letter of June 6 with 
respect to the recent decision of the Supreme Court deciding that 
insurance comes under the provisions of the Sherman Act. You sug- 
gest that this would probably mean supervision by the Federal 
(sovernment. 

“The Attorney General advises me that he does not believe that this 
alternative is inevitable or even probable. He tells me that there is 
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nothing in the decision which prevents the regulation by the States 
of insurance rates as long as that regulation does not interfere with 
the provisions of the Sherman Act.” 

As long as that regulation does not interfere with the Sherman Act, 

“Personally, I know of no effort at this time to bring insurance com- 
panies under overall Federal regulation. Whether or not such control 
were adopted would depend, 1 think, very much on the attitude of the 
companies themselves in complying with the provisions of the Sher- 
man Act. 

“The Attorney General assures me that he is anxious that the msur- 
ance companies and the State insurance officials shall have a reasonable 
time within which to conform their practices and statutes to the deci- 
sion of the Supreme Court. 

“With best regards, always, 
“Very sincerely yours, 
“FRANKLIN D. Roosrvenr.” 


The President said there that he was in favor of a moratorium to 
give the States time to do what? To bring their laws into conformity 
with the Sherman Act and the Clayton‘ Act. 

The second letter from the President dated January 2, 1945—the 
other letter was dated June 10, 1944—and addressed like the first 
letter, to the able Senator from Maryland, is as follows: 

“My Dear Senator Ravciirre: In your letter of December 20, you 
suggest that there should be some form of a moratorium during which 
insurance companies will have an opportunity to readjust their prac- 
tices in order to bring them into conformity with the Supreme Court 
decision in the Southeastern Underwriters “Association ease, and dur 
ing which legislation might be enacted. The Attorney General advises 
me that several months ago he told the Senate Judiciary Committee 
that no new antitrust prosecutions against insurance companies would 
be instituted during a reasonable re adjustment period. 

“The responsibility for the regulation of the business of insurance 
has been left with the States: and I can assure you that this admin- 
istration 1s not sponsoring Federal legislation to regulate insurance 
or to interfere with the continued regulation and taxation by the States 
of the business of insurance.” 

I call the attention of Senators to this sentence : 

Sut there is no conflict between the application of the antitrust 
laws and effective State regulation of insurance companies, and there 
is no valid reason for giving any special exemption from the antitrust 
laws to the business of insurance. The antitrust laws prohibit private 
rate-fixing arrangements between insurance companies and acts of 
boycott, coersion, or intimidation. The antitrust laws do not conflict 
with affirmative regulation of insurance by the States such as agreed 
insurance rates if they are affirmatively approved by State officials, 
The two sections are now drawn into complete harmony, as I see it. 

“Senator O'Mahoney introduced a bill in the last Congress which 
would haye provided for a moratorium from the Sherman . Act, except 
for acts of boycott, coercion, or intimidation, until March 1, 1946. 
This would appear to give sufficient time to permit the necessary re- 
adjustment to the Supreme Court decision. I would favor legislation 
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of this general character. It would permit the orderly correction 
of abuses which have existed in the insurance business and would pre- 
serve the right of the States to regulate with full responsibility. 
“Very sincerely yours, 
“FRANKLIN D. RoosEvELtT.” 


Mr. President, those two letters indicate the point that I am trying 
to make at the present time, namely, that the President thought that 
it was proper to give the insurance companies time to readjust to the 
decision of the Supreme Court and to give the States time to adjust 
their laws so that they would be in conformity with the Sherman 
Act and the Clayton Act. The President never contemplated and 
the Senator from Wyoming [Mr. O’Mahoney] in the bill he intro- 
duced, as I understood his able address, never contemplated that the 
regulation by the States should be so broad in character that it could 
be in conflict with and in limitation of the provisions of the Sherman 
Act and the Clayton Act. 

The Senate, when it passed this bill, provided for a moratorium, 
which is all right. It was longer than the President seemed to indi- 
cate, but no one raised any question about the moratorium being 3 
years. The House carried the same provision and protected a 3-year 
moratorium, and I am not complaining about that, and if the con- 
ferees had not changed the provisions of the Senate bill and the House 
bill, but had put in everything they have in this conference report, 
leaving 3 years as the absolute moratorium during which these laws 
could not apply, I should be willing to accede to that. But the lan- 
guage to which I object is the language which I read in the conference 
report, which carries, not a 3-year moratorium, but a perpetual mora- 
torium. This is the language to which I object: 

“Provided, That after January 1, 1948, the act of July 2, 1890, as 
amended, known as the Sherman Act, and the act of October 15, 1914, 
as amended, known as the Clayton Act, and the act of September 26, 
1914, known as the Federal Trade Commission Act, as amended, shall 
be applic able to the business of insurance to the extent that such 
business is not regulated by State law.’ 

Mr. Russent. Mr. President 

Mr. Perper. If the Senator will allow me another minute, I shall 
iay a predicate I should like to have him discuss, if he would like to 
do so. 

This is my contention, that under that provision we have given to 
the States the power to preempt the field covered at the present time 
by the Sherman Act and the Clayton Act. If the States move into 
that field, if they occupy that territory, that, by the provisions of this 
report, makes the Sherman Act and the Clayton Act inapplicable to 
that extent. This is the way it would work out, in violation of the 
Sherman Act and the Clayton Act. The vice I complain of in the 
case which eventually reached the Supreme Court, and was decided 
by the Supreme Court, was the practice of the insurance companies 
in the Southeastern States of getting together in what they called 

rate bureaus. They come together and, for all practical purposes, it 
was charged in the indictments, they fixed rates in all the Southern 
States of this country, one of which happens to be my State. 
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What was the effect of that policy? From the decision of the 
Supreme Court itself I have it—and I am reading from the language 
of the Supreme Court on page 542, of Three hundred and tw enty- 
second United States: 

“During the period 1931-41 a total of $488,000,000 in ens 
were collected by local agents in the six States, most of which wa 
transmitted to home offices in other States; while during the same 
period” —10 years—“$215,000,000 in losses was paid by chee ‘ks or drafts 
sent from the home offices to the companies’ local agents for delivery 
to the policyholders.” 

That means that in those Southern States affected by the decision, 
in a 10-year period, these stock fire-insurance companies collected in 
premiums $488,000,000 and paid out $215,000,000. 

Mr. President, in my State of Florida—and these figures are fur- 
nished me by the Department of Justice—in the period from 1931 to 
1940 these stock fire companies received in net premiums written 
$89,191,740. The losses paid in Florida in the same period of 10 years 
were $30,215,253: that is, $89,000,000 premiums received in 10 years 
in Florida, and $30,000,000 paid in losses, nearly three times as much 

received in premiums during the 10-year period in that one State 
by that particular group of companies covered by the indictment: 
and that. was not all the companies doing business in the South 
during that time. 

Mr. President, I am not an insurance man, and perhaps that sum 
is a reserve which should be created, but it seems to me that the vice 
in price fixing is there well illustrated, the vice of people who fix 
prices gouging excessive profits out of the people who pay the pre- 
miums. That is what they have been doing. They were indicted in 
the Southeastern Underwriters’ case, and it was held that even if all 
these things charged were committed, nevertheless insurance was not 
commerce, and the Sherman Act and Clayton Act could not apply 
anyway. 

In a monumental opinion that was written by Mr. Justice Black, 
the Supreme Court held that the insurance business as carried on at 
the present time is commerce within the meaning of the Federal Con- 
stitution, and therefore that the Sherman Act and the Clayton Act 
are applicable to that business, as they are applicable to all other 
businesses. ‘They should be applicable fo that business as to all other 
businesses. What right is there in an insurance company, per se, to 
have some sanctuary behind some immunity by which it may fix prices, 
may squeeze out a competitor, may commit monopoly, may combine 
with others in restraint of trade, and do all the other things prohibited 
by the Sherman Act and the Clayton Act, and yet not be amenable 
to the law as all other business is? Yet, after the Supreme Court 
has made that monumental decision, I have very deep concern, Mr. 
President, and I believe the language of this conference report to 
which I have adverted bears it out, that a State could provide by 
statute that insurance companies may belong to a rating bureau, as 
they have been having one, and that that rating bureau may continue 
to fix rates, as they have been fixing rates, and the C1: ayton Act. and 
the Sherman Act would not have any applicability against that offense 
they might attempt to commit. 

Mr. O’Manonry. Mr. President— 
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The Presipine Orricer. Does the Senator from Florida yield, and 
if so, to whom ? 

Mr. Pepper. I yield first to the Senator from Wyoming, and then 
I shall yield to the Senator from Georgia. 

Mr. O’Mauonry. I sympathize very deeply with the concern which 
the Senator from Florida has expressed this morning lest anything 
should be done by the Congress which would enable private abuses 
to continue in the insurance field. I am convinced, however, that 
the apprehensions which the Senator states with respect to this con- 
ference report are not well founded. 

I wish to call the Senator’s attention to the Supreme Court de- 
cision in the case of Parker against Brown, reported in 317 United 
States Reports at page 341. Reading from page 350, I find this 
language : 

“Section 1 of the Sherman Act (15 U.S. C., sec. 1) makes unlawful 
‘every contract, combination * * * or conspiracy, in restraint of trade 
or commerce among the several States.’ And section 2 (16 U.S. C., 
sec. 2) makes it unlawful to ‘monopolize or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States.’ We 
may assume for present purposes that the California prorate a 
gram’’—which was an agricultural program—would violate the Sher- 
man Act if it were organized and made effective solely by virtue of a 
contract, combin ation or conspiracy of private persons, individual or 
corporate.” 

I take it that the Senator is apprehensive lest a statute passed by 
a State atemtpting to give validity to a private agreement to regu- 
late would be recognized under this language. I think it would not, 
because on page 351 of the same case, Parker against Brown, I find 
this language from the Supreme Court: 

“True, a State does not give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or by declaring that 
their action is lawful ( Northern Securities Oo. v. United States, 193 
U. S. 197, 382, 344-347) .” 

Therefore I have no doubt in my own mind that no State, under 
the terms of the conference report, could give authority to violate 
the Sherman antitrust law. But we have this field in which deti- 
nitions may be a little bit difficult and vague. 

Mr. Pepper. If the Senator will permit me on that pomt—— 

Mr. O’Manoney. Will the Senator allow me to conclude? 

Mr. Preprer. Very well. 

Mr. O’Manonery. There has never been any doubt, so far as I have 
been able to discern, among those who have been taking the position 
which the Senator from Florida has taken on this insurance bill, 
that private agreements by which these rates were enforced were 
violations and are violations of the antitrust laws. There is nothing 
in the conference report that relieves insurance companies from the 
prohibition of the antitrust law, because there has been written 
back into the bill language which was taken out by the House which 
would have exempted agreements from the prohibition of the anti- 
trust law. Therefore any attempt by a small group of insurance 
companies to enter into an agreement by which they would penalize 
any person or any business which was attempting to do business in 
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the insurance field in a way that was disapproved by them, would be 
absolutely prohibited by this provision. 

Mr. Pepper. Let me reply to the able Senator. In the first place 
let me say that he and the able Senator from Utah [Mr. Murdock], 
who is on the Senate floor, have been perfectly splendid in their ef- 
forts to keep the United States Supreme Court decision from being 
emasculated by legislation. But may I address myself to the point 
which the Senator from Wyoming has made? The Senator cited 
the Parker against Brown case, which was a case where a State ap- 
proved of apportionment of the field, and the question was whether 
or not these companies which complied with that State decision were 
guilty of violating the Sherman Act or the Clayton Act, and it was 
held that where the State approved by law what they did, that that 
was all right, or rather where the State itself determined that that 
was the thing to do, the companies were not violating he law. 

But here is the difference between that case and what we are con- 
sidering. That was a case which did not involve a Federal statute 
containing the language which I object to in the conference report, 
namely, that the Sherman Act and the Clayton Act shall be applicable 
to the business of insurance to the extent that such business is not 
regulated by State law. If the States regulate or legislate on the 
subject by saying that it is all right for insurance companies to be- 
long to a rating bureau, and it is all right for the companies, through 
that rating bureau, to fix rates, then is not that State legislation on 
the subjec t? Is not that State regulation of the companies? Then 
it is not a question of whether that would give immunity against a 
Federal prosecution to those favorably affected by that regulation. 
It is a question of whether, under the language of the proposed 
statute which is embodied in the conference report, we do not by 
legislation legitimize any such regulation or any such legislation as 
that. 

I admit I would be satisfied with the applicability of the Parker 
against Brown case. I will say to the Senator, if it were not for this 
language to which I am addressing myself. If only the rest of the 
language of the original bill were in there, and they were only given 
the right to regulat e as they are given the right to do in the first 
part of this bill, then I am confident that the courts would hold that 
if they tried to legitimize a private agreement which per see violated 
the Sherman Act or the Clayton Act, that that would not be called 
regulation so as to protect them from prosecution. 

But if we say—which we do say by the language, in my humble 
opinion—that if they preempt this field by regulating it by State 
legislation, then the Federal act shall not apply; there is not any- 
thing to prosecute. There is not any juridical question that is raised. 
We have then given them carte blanche to legislate on anything they 
want to, and have said that if they regulate, ‘then we withdraw from 
the field to the extent that they have covered it, and if we legitimize 
nu rate they have fixed in practice can anybody deny that they have 
covered the subject, that they have regulated the field, and that they 
have occupied the domain? If they hav e, then we have by our own 
act provided that the Sherman Act or the Clayton Act shall not 
have any effect in a case of that sort. 

Mr. Mcurpock. Mr President 
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The Prestp1nc Orricer (Mr. Downey in the chair). Does the Sena- 
tor from Florida yield to the Senator from Utah? 

Mr. Pepper. I yield. 

Mr. Murpocx. The Senator in speaking of the language of the re- 
ort indicates that it would permit absolute preemption of the field 
by the State, so far as regulation of insurance is concerned; that it 
would allow a State to repeal all its insurance laws and give carte 
blanche to insurance companies. 

Mr. Perper. A State has the right, without any legislation, to regu- 
late anything pertaining to the insurance business, and to the extent 
that it regulates it has legitimized in its regulations so far as these 
Federal acts are concerned, and by the proposed legislation we would 
give them the right to go as far toward cutting down or toward emas- 
culating the Sherman Act and the Clayton Act as they choose to go. 
The able Senator from Utah in his argument concerning the legislative 
history of the bill on the 25th of January pointed out time after time 
that even the original bill to a considerable extent gave that author- 
ity, and then when there was some clarification of that in section 2 by 
the amendment of the Senator from Michigan |Mr. Ferguson] to 
make the Sherman Act and the Clayton Act particularly applicable, 
then they came right back in the conference—no doubt unintention- 
ally, but they came right back in the conference and in my opinion 
gave the States the right to do anything they wanted to do relative to 
regulation without any limitation that it must not be an encroachment 
upon the Sherman Act and the C layton Act. 

Mr. Murpocx. If the Senator will permit, let us look at the legisla- 
tive history. The Senate bill, after the amendment of the Senator 
from Michigan [Mr. Ferguson] was included, made the Sherman 
Act and the C layton Act applicable regardless of what the several 
States might do, except during the mor atorium. When the bill — 
to the House that 1: inguage, the amendment of Senator Fer guson, W 
stricken out entirely. The conference report is a compromise cer- 
tainly between the position taken by the Senator from Florida and 
the position taken by, let us say, the proponents of the Bailey bill. 
But certainly the language here is sufficient, and if I did not think so 
[ would not support ‘the measure to protect Congress in any future 
action it might take in the event of failure by the respective States 
to adequately regulate the business of insurance. The language I 
refer to reads as follows: 

“Shall be applicable”—referring to the Sherman Act and the Clay- 
ton Act—* to the business of insurance to the extent that such business 
is not regulated by State law.” 

Does the Senator take the position the States could absolutely re- 
peal all their insurance laws and still be regulating insurance 

Mr. Pepper. Well, if they repeal the laws and had no regulation, of 
course, that would not be regulation. 

Mr. Murpock. That would not be regulation. If the Senator will 
permit me, let us take the next step. Let us say that they do regulate, 
but that their regulations were in conflict with the Sherman Act and 
the Clayton Act or permitted actions or activities violative of those 
acts. Would the Senator say that by reason of the fact that they had 
so regulated, such regulation removed the insurance business in that 
State from the applic: ation of the Sherman Act and the Clayton Act? 
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Mr. Perrer. If the Senator were to read on paper what he has just 

asked me, he would see that in his hypothesis he assumes that the State 
regulation was not in conflict with the Sherman Act and the Clayton 

Act. I am only speaking, I will say to my friend, about the case 
where State regulation invades the domain of the Sherman Act and 
the Clayton Act, and after the Senator states his opinion I should 
like the Senator from Michigan, who handled this bill, to advise the 
Senate whether or not under this language to which T am objecting 
it is possible for a State by its own regulation to curb and cut down 
the extent and the effect and the applicability of the Sherman Act and 
the Clayton Act. 

Mr. Frrcuson. I am glad to answer that question. 

Mr. Perper. Is that possible under this language ? 

Mr. Frereuson. Under the language which is now in the bill as it 
appears in the conference report, if a State passes an act regulating 
insurance or taxing insurance, and that regulation is contrary to the 
Sherman Act or the Clayton Act, with three exceptions, then the State 
law would be the law. Here are the exceptions: 

“Nothing contained in this act shall render the said Sherman Act 
inapplicable to any agreement to boycott, coerce, or intimidate, or act 
of boycott, coercion, or intimidation.’ 

In other words, under the terms of the bill, there are six things on 
which a State could not legislate. They are boycott, coercion, or in- 
timidation, or agreements to boycott, coerce, or intimidate. But with 
respect to anything else, if the States were specifically to legislate upon 
a particular point, and that legislation were contrary to the Sherman 
Act, the Clayton Act, or the Federal Trade Commission Act, then the 
State law would be binding. That is exactly what we attempted to do 
in the bill. It is clear what we intended to do. After a conference 
with the House, we believed that the States should regulate insurance, 
and taxation on the insurance business. But we spelled out certain 
things on which we thought Congress should not allow the States to 
legislate. Those are the things which I have mentioned. As to the 
others, the State has full power to act by legislation—not by agree- 
ment but by legislative act. The Senator from Florida was talking 
about an agreement which related to many States. This bill would 
not permit such an agreement, because no State law could allow a 
monopoly to exist outside the State. 

Mr. Prprrr. I thank the able Senator for his clarity and candor. 
Let me ask the Senator a question. Suppose the State of Florida, 
through its legislature, were to provide that insurance companies may 
belong to a rating bureau, the headquarters of which is in Atlanta, 
and that such rating bureau may be the instrument: ality through which 
rates are fixed, and that those rates, when fixed, shall be applicable 
within the Sate of Florida. Would the State legislature have au 
thority to do that under the language to which I am addressing 
myself ? 

Mr. Ferevson. This bill would permit—and I think it is fair to 
say that it is intended to permit—rating bureaus, because in the last 
session we passed a bill for the District of Columbia allowing rating. 
What we saw as wrong was the fixing of rates without statutory au- 
thority in the States: but we believe that State rights should permit 
a State to say that it believes ina rating bureau. I think the insurance 
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companies have convinced many members of the legislature that, we 
cannot have open competition in fixing rates on Insurance. If we do, 
we shall have chaos. There will be failures, and failures always 
follow losses. MEIC 

The sale of insurance is not the same as the sale of an article in a 
store. When one buys an article in a store, he brings it home with 
him. In the case of insurance, he buys a promise to pay upon the 
happening of a certain event, and that event may be the burning of 
his home. If the company is not sound and solvent at the time: the 
house burns, or at the time claim is made, there is no insurance at all. 
That is what we have tride to avoid. 

Mr. Perper. In other words, the Senator believes in a form of rate 
fixing ? ; 

Mr. Ferauson. Yes. There is no doubt that the bill allows it; but 
we believe that all the wisdom is not here in Congress. We believe 
that there is some wisdom left in the legislatures of the various States, 
and that they should exercise their judgment and regulate surance, 
except in the respects which we have enumerated, 

Mr. Peprrer. Mr. President, the able Senator has made a good argu- 
ment for price fixing and rate fixing. The same argument could be 
made for cartels. The same argument could be made for price fixing 
in the lumber industry or the steel industry. The people engaged in 
those industries are not criminals. When they fix prices, they believe 
that it is a good thing for the industry. Many of them believe that 
price fixing 1s a good thing for the country. But the Clayton Act and 
the Sherman Act have put the Government of the United States on 
record against price fixing. We are rapidly going on record against 
cartels. We believe in a system of free enterprise which will give 
business the right and duty to compete upon a fair basis. That is the 
American way, Mr. President. 

The able Senator from Michigan has been very candid. It is in- 
tended by the proponents of this measure that the right of rate fixing 
shall be preserved. The Senator has said that if rates are fixed by a 
rating bureau, and if the State legislation legitimizes that practice, 
it is intended by the language to which I have referred to approve it. 

Mr. Murpock. Mr. President, will the Senator yield ? 

Mr. Perrer. I yield. 

Mr. Murpock. If we were to move completely out of the field, T 
could probably agree with the Senator. But, in my opinion, the first 
sentence in subsection (b) of section 2 is the answer. It reads as 
follows: 

“No act of Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any State for the purpose of regulating 
the business of insurance, or which imposes a fee or tax upon such 
business, unless such act specifically relates to the business of in- 
surance, 

We were confronted in the Senate and in the House, not with a 
theory but with a fact. We were confronted with a choice between 
the Bailey bill or something better. I believe that while the con- 


ference report dloes not wholly satisfy me, it is better than the Bailey 
bill. } , 


. Let u assume that the State does the very thing which the Senator 
from Florida says it may do in order to permit rate making. Accord- 


ing to the Senator from Michigan, under State reoulation the States 
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permit rate making by the companies. Suppose the Congress thinks 
that the States have gone too far. Let us assume that the Congress 
construes such action to be a deliberate attempt to get out from under 
the beneficial provisions of the Clayton Act and the Sherman Act. 
If the conference report were agreed to, the Congress would not en- 
tirely give up the field. The Congress would still retain the power— 
if it needed to be retained—by an act specifically relating to insurance, 
to invalidate an objectionable regulation on the part of the State. 
Such regulation would be superseded, in my opinion, by affirmative 
action by Congress on the same subject. Does not that answer the 
Senator’s question ? 

Mr. Pepper. The able Senator is absolutely correct in saying that 
under the decision of the United States Supreme Court the Congress 
has the authority to regulate the business of insurance as interstate 
commerce. We may withdraw the leave we grant to the States to 
limit, impair, curtail, or defeat the Clayton Act and the Sherman Act, 
except in respect to boycott, intimidation, or coercion. We can with- 
draw the power we give to the States; but I raise the question, Mr. 
President, Why give away the power in the first place ? 

Let me read the brief letter from the President, to show how clearly 
he saw this issue. In reply to a letter from the able Senator from 
Maryland [ Mr. Radcliffe | he said 

Mr. Murpocs. Mr. President, before the Senator reads the letter, 
let me ask him a question. Does the Senator believe that the Presi- 
dent of the United States was fully apprised as to the trend in the 
Congress of the United States, and as to the attitude of a majority of 
Congress on this subject? That is the problem with which we in the 
Judiciary Committee were confronted. 

Mr. Pepper. Of course, I cannot comment upon that point, because 
I am not advised; but let me read again the language of the President 
in his letter to the able Senator from Maryland. The letter is dated 
June 10, 1944: 

“My Dear Senator Rapciirre: I have your letter of June 6 with 
respect to the recent decision of the Supreme Court deciding that in- 
surance comes under the provisions of the Sherman Act. You suggest 
that this would probably mean supervision by the Federal Government. 

“The Attorney General advises me that he does not believe that this 
alternative is inevitable or even probable. He tells me that there is 
nothing in the decision which prevents the regulation by the States 
of insurance rates as long as that regulation does not interfere with 
the provisions of the Sherman Act. 

“Personally, I know of no effort at this time to bring insurance 
companies under overall Federal regulation. Whether or not such 
control were adopted would depend, I think, very much on the attitude 
of the companies themselves in complying with the provisions of the 
Sherman Act. 

“The Attorney General assures me that he is anxious that the in- 
surance companies and the State insurance officials shall have a reason- 
able time within which to conform their practices and statutes to the 
decision of the Supreme Court.” 

That means bringing them into harmony with the Sherman Act 
and the Clayton Act. That is the bill which the Senate passed. 

I have the bill before me. I could read it to the Senate. As the 
Senate passed the bill it carried out the thought I have mentioned, 
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except it provided for a moratorium of 3 years, during which the in- 
surance officials and insurance companies could square their conduct 
and their regulations with the Sherman Act shee: the Clayton Act. 
That is the bill the House passed. I wish to read to the Senate the, 
report of the House managers to show that in their report to their own 
body they did not intimate any such provision as the one about which 
I am complaining today. As one reads the report he would think 
that the bill was as passed by the Senate. It permitted them to regu- 
late. It provided for a 3-year moratorium and provided that after 
the 3 years had elapsed the antitrust laws were absolutely to go back 
into effect. 
I read the statement of the managers on the part of the House: 


“STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


“The managers on the part of the House at the conference on 
the disagreeing votes of the two Houses on the amendment of the 
House to the bill (S. 340) to express the intent of the Congress with 
reference to the regulation of the business of insurance, submit the 
following statement in explanation of the effect of the action agreed 
upon by the conferees and recommended in the accompanying confer- 
ence report. 

“The House amendment struck out all of the Senate bill after the 
enacting clause. The committee of conference recommends that 
the Senate recede from its disagreement to the amendment of the 
House with an amendment which is a substitute for both the Senate 
bill and the House amendment, and that the House agree to the same. 

“It was the purpose on the part of the managers of the House 
to have the agreement between themselves and the managers on the 
part of the Senate to state in as clear language as possible that a mora- 
torium be granted to the insurance business from the operation of the 
act of July 2, 1890, as amended, known as the Sherman Act, and the 
act of October 15, 1914, as amended, known as the Clayton Act, and 
the act of September 26, 1914, known as the Federal Trade Commis- 
sion Act, as amended, and the act of June 19, 1936, known as the 
Robinson-Patman Antidiscrimination Act, until January 1, 1948, 
leaving the taxing and regulatory powers of the several States fully 
protected.” 

They mean within the 3-year moratorium. 

[ read further from the statement : 

“The principal difference between the conference report and the 
bill as it passed the House lies in the inclusion of the act. of September 
26, 1914, known as the Federal Trade Commission Act. as amended. 
and the act of June 19, 1936, known as the Robinson-Patman Anti- 
discrimination Act, in the moratorium provision, and making clear the 
intention of the Congress that the acts of boycott, coercion, and intimi- 
dation are subject to the operation of the suspended statutes even 
during the moratorium period. 

“Havrron W. SuMNERS, 

“Francis E. WAurer, 

“C. E. Hancock, 
“Managers on the part of the House.” 
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What do they say? They say they are reporting to the House the 
bill about insurance, with the understanding that the Sherman Act 
and the Clayton Act will go into full effect, but’ only after an inter- 
vening moratorium period of 3 years, and that during that 3-year 
moratorium the States will be able to pass any legislation they wish 
to pass insofar as the Clayton Act, the Sherman Act, and the other 
mentioned acts are relevant, with the exception of legislation per- 
taining to the boycott, coercion, and intimidation sections. 

They state that with the exception of such legislation, during the 
3-year period the States can do anything they wish to do—but with 
the c lear implication that after the 3 years have elapsed the Sherman 
Act, the Clayton Act, and the decision of the United States Supreme 
Court will go into full force and effect. 

But the conference report added a matter to which no reference 
is made in that statement. The conference report added the langu- 
age to which I object, as follows 

“6 Provided, That after Jomuens 1, 1948, the Act of July 2”— 

In other words, the Sherman ‘Act, the Clayton Act, and Federal 
Trade Commission Act, and so forth, “shall be applicable”’—and we 
must realize that that will be after the moratorium period—“to the 
business of insurance to the extent that such business 1s not regulated 
by State law.” 

The Senate has heard the able Senator from Michigan say that 
regulation by State law may mean any degree of encroachment upon 
the Sherman Act and the C layton Act which a legislature may desire 
to exercise, except with respect to the coercion, intimidation, and boy- 
cott sections. 

Mr. Murvock. Mr. President, will the Senator yield? 

Mr. Perper. I yield. 

Mr. Murnock. Is there any question, after reading the President’s 
letter, that what the President contemplated was that the States would 
be given an opportunity to regulate the insurance business? The 
President’s letter contemplates that; does it not? 

Mr. Perrer. Yes—but not inconsistently with the Sherman Act. 

Mr. Murvock. Very well. Let us take the Senator’s position on 
that point. The President did contemplate aflirmative regulation by 
the States; did he not? 

Mr. Perper. That is correct. 

Mr. Mourpock. All right. Let us take the next step. They cannot 
do that if the Congress of the United States preempts the field; can 
they ? 

Mr. Preprer. That is correct. 

Mr. Murvock. And is it not a reasonable thing for the Congress 
to do; and is it not even expedient for the Congress to say to the States 
that we do trust them to a certain extent and, as the able Senator from 
Michigan expressed it, we recognize that all wisdom is not lodged in 
the Congress of the United States. If we believe—and I think the 
great majority of the Congress do so believe—that the regulation of 
insurance should continue under State regulation, then why not be 
willing to give the States within the 3-year period an opportunity to 
step into the field, and also why not be willing to have confidence that 
the States will do a good job when they step into it / 

Now we come back to the first sentence of the language to which the 
Senator from Florida has referred. If we find that they have not done 
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it, if we find that they have tried to evade and circumvent and get 
away from the Sherman Act and the Clayton Act, the Congress will 
still be in a position to step in and undo everything they have done ; 
will it not? 

Mr. Perrer. Mr. President, the reason why I cannot agree with my 
able friend the Senator from Utah is because I believe in the Sherman 
Act and the Clayton Act. 

Mr. Murpock. I do, too. 

Mr. Perrer. That is the reason why I am not willing to give the 
States the power pro tanto to repeal or invalidate either one of those 
acts, and that is what the language to which I am addressing myself 
would permit them to do, as stated very candidly, ably, and clearly 
by the able Senator from eee 

I am opposed to that. I do not see any reason for giving them the 
authority to do it in the first place, and then saying, “We will take it 
away from you at some subsequent time.” Why not let the Congress 
preserve the integrity of the Sherman Act and the Clayton Act and 
of the monumental decision of the Supreme C ourt of the United States 
by simply prov iding, “We will give you a 3-year moratorium period, 
but after the 3- year moratorium the Cnytee Act and the Sherman 
Act will go into full force and effect” 

Mr. McCarran. Why give them a 3- -year moratorium at all, then ? 
Why not say there will ‘be no such legislation ? 

Mr. Perrer. All right; I will reply to that question. It is because 
in the opinion of some—and I am not quarreling with them—the 
States should have some opportunity to adjust their regulatory legis- 
lation to square W ith the Sherman Act and the Clayton Act. 

Mr. McCarran. But if they did, the Sherman Act and the Clayton 
Act would not impinge; is not that correct ? 

Mr. Perrrer. If we cut it down to conformity with the Sherman 
Act and the Clayton Act, then they would not impinge. But I am 
not talking about the period within the 3-year moratorium. Under 
the language of the conference report to which I have adverted, after 
the 3-year moratorium period, as the Senator from Michigan has 
pointed out, they can curtail by State legislation the Sherman ‘Act and 
the Clayton Act to any degree that they desire to do so, except as 

respects the boycott, coercion, and intimidation sections. 

Mr. Radcliffe and Mr. Murdock addressed the Chair. 

The Prestporne Orricer (Mr. La Follette in the chair). Does the 
Senator from Florida yield ; and if so, to whom ¢ 

Mr. Pepper. I yield first to the Senator from Maryland. 

Mr. Rapcurre. Mr. President, I do not share the lack of confidence 
which the Senator from Florida has in State regulation. We have 
seen an enormous industry—the insurance industry—built up in the 
last 100 years, to be one of the biggest industries in this country. On 
the whole it has been constructed ‘soundly, We know that a few years 
ago when the depression was with us, with all of its terrors and 
calamities, and when many other forms of business were rocked to 
their foundations, the insurance business as a whole remained sound. 
One of the greatest blessings we had during those distressing days 
was that the insurance business did stand stanch and weathered : safely 
the financial cataclysm. 

Do not forget that the insurance industry was under State regu- 
lation. When we attempt to consider what may happen we must 
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not ignore the fact that State regulation has resulted in the develop- 

ment of a tremendous industry which is vital to the welfare of the 

people of the country. I believe that any attitude of mind which 

assumes that the States, after having on the whole very wisely and 

very securely built up a great business, would now t take advantage of 

an opportunity to misuse - and abuse their trust is a reflection on State 
administration and is entirely unwarranted. 

Under the conference report the States would have certain oppor- 
tunities to regulate. There are special reasons why that should be 
done. However, they would be given such a real ‘opportunity. If 
they have acted well in the past, why is it not reasonable now to show 
some confidence in them with respect to the future? If they should 
attempt to enact any laws which would permit boycotting or unjust 
discrimination, this bill would intervene and prevent. If the Congress 
of the United States should feel at any time that its confidence had 
been misplaced, the Federal Government could step in. 

In regard to the rating bureaus, I may say that some companies 
utilize them and some do not under existing laws and regulations. 

Allow me to remind the Senator from Florida of one characteristic 

of the insurance business. An insurance company can be organized 
very quickly. It does not require an enormous plant, as does the steel 
business, for instance, or use of special materials. Whenever an in- 
surance company acquires profits which seem to be excessive, or when- 
ever an apparent opportunity is afforded to make money in the 
insurance business, a new insurance company is likely to come into 
existence. And such a course would continue under this act. Whether 
a new or old company desires to go under a rating bureau or not will 
be decided by its management. I do not believe that it is nec essary for 
us at this time to assume that the States will run out on their obliga- 
tions and treat the act as wastepaper. I hope the conference report 
will be adopted. 

Mr. Perper. Mr. President, if we do not expect the States in their 
regulation to encroach upon the Sherman Act and the Clayton Act, 
why give them authority to do so? If we believe in the Sherman 
Act and the C layton Act, why should we delegate to State legislatures 
the right to cloud them and curtail their effectiveness should they wish 
to do so? 

Mr. O’Manoney. Mr. President, will the Senator yield? 

Mr. Pepper. I yield. 

Mr. O’Manonry. I should like to answer the Senator’s question 
specifically. First, however, the matter is not a theoretical one. It is 
an extraordinarily practi al matter. I am viewing it from the point 
of view of a person who has lived with the problem of State and 
Federal regulation almost from the moment the original bill to ex- 
empt insurance from all aspects of the antitrust laws was introduced. 

Mr. President, there are three forms of regulation. There is State 
regulation, concerning which the Senator from Maryland has spoken 
so clearly. There is Federal regulation as a legal possibility, but no 
one is urging it now. 

The third, and this has been harmful to the public interest, is regu- 
lation by private combinations and groups; a type of regulation which 
has been enforced by private combinations and groups through pri- 
vate rules and regulations under which persons engaged in the insur- 
ance industry could be tried and convicted for the violation of private 
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law. That type of regulation would be absolutely outlawed should 
the conference report be adopted. 

Mr. Prrrrr. Not if the State legislatures decided otherwise. 

Mr. O’Manonry. Mr. President, there is not a line or sentence in 
the proposed act, as I have read it, which would delegate to any State 
the power to legislate in the field of interstate and foreign commerce. 
State regulation must be for the State and not for the United States. 
The bill does not sacrifice the power of Congress to regulate in the 
lield of interstate commerce, but, wisely, it seems to me, undertakes 
to say in effect to the State, “For this period take the responsibility 
and regulate insurance in the interest of t he public.” 

Mr. Prerrer. Not for this period ; but indefinitely. 

Mr. O’Manoney. For this period so far as the antitrust laws are 
concerned, it would be a moratorium. 

Mr. Perper. Oh, we are not talking about a moratorium; we are 
talking about the period beyond the moratorium. 

Mr. O’Manonry. Mr. President, the Senator cannot separate his 
interpretation of the conference report from the word “moratorium.” 
It is the purpose of the propane act to grant a moratorium. It 
would be an absurd construction to say that i in one section of the law 
a moratorium is provided, but in another section it is provided that 
there shall be no moratorium. 

Within its own boundaries the State may authorize agreements for 
ratemaking just as the Congress of the United States, by passing the 
Interstate Commerce Act, authorized ratemaking by combinations in 
the railroad field, and just as practically every State in the Union has 
authorized public utility ratemaking within the States. But what I 
wish to say to the Senator from F lorida, and to other Senators as well, 
without any reservation, is this: When the moratorium period passes, 
the Sherman Act, the Clayton Act, and the Federal Trade Commission 
Act come to life again in the field of interstate commerce, and in the 
field of interstate regulation. Nothing in the proposed law would 
authorize a State to try to regulate for ‘other States, or authorize any 
private group or association to regulate in the field of interstate com- 
merce. 

Mr. Pepper. Mr. President, I should like to clarify in my mind the 
Senator’s distinction. The able Senator from Michigan said a mo- 
ment ago, in response to my invitation, that if the insurance companies 
doing business in the Southeastern States were to fix their rates 
through a rating bureau centered in Atlanta, and if they applied in the 
State of Florida for the rates which had been fixed, but did so by au- 
thority of the State Legislature of Florida, it would be consistent with 
this proposed act, and would be lawful. Am I correct in my state- 
ment ? 

Mr. Frerevson. Mr. President, will the Senator yield? 

The Prestpine Orricer (Mr. La Follette in the chair). Does the 

Senator from Florida yield to the Senator from Michigan? 

Mr. Perrrr. I yield. I invite the able Senator from “Michigan to 
state whether I was correct in my statement. 

Mr. Ferevson. If the Senator’s statement was that the proposed 
act would permit a State to regulate interstate commerce—insurance is 
interstate commerce—in the various States, the State could not do it. 

Mr. Perrer. No one is claiming that. I am asking the Senator 
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whether or not, under the conference report it would be lawful for the 
State of Florida, through its legislature, to authorize the charging in 
Florida of premiums which had been fixed by the insurance companies 
through the instrumentality of a rating bureau in Atlanta, or any- 
where else? 

Mr. Fereuson. I think that under this bill they could allow a rate- 
making bureau to sit anywhere to fix the rates for Florida. 

Mr. Pepper. Of course, the able Senator has made it very clear that 
they could, and, of course, they could. So the distinction about intra- 
state and interstate commerce, of course, is not applicable to that par- 
ticular point. 

Now, Mr. President, I desire to conclude my remarks by saying that 
if the Senate would reject the conference report, with the direction 
to the conferees or with the implication arising from its rejection, that 
the Senate would like this language to be stricken or to go back to 
conference with the House to reconsider this matter, it is possible that 
the language could be eliminated. But what I am complaining about 
is not the regulatory power of the States respecting insurance com- 
panies or respecting tax matters; I am not even complaining about a 
3-year moratorium during which period the Sherman Act or the 
Clayton Act do not have any authority at all, except as they may affect 
boycotts, coercion, or intimidation; but I am complaining about the 
conference report giving to the State legislatures after the 3-year 
moratorium period “the power to curtail, to cut down, to negative, or 
to repeal the Sherman Act and the Clayton Act. I do not believe the 
Senate, with due respect for those laws which have been on the statute 
books respectively since 1890 and 1914, protecting the people of this 
country against monopoly and against combinations in restraint of 
trade—I do not believe that the Senate wants to give an invitation to 
the States to let insurance companies continue to exercise the trade 
practices under which in my State of Florida in the last 10 years they 
got premiums of $90,000,000 and paid out losses of $30,000,000, in 
round figures. 

Mr. Murvock. Mr. President—— 

The Presiorine Orricer (Mr. La Follette in the chair). Does the 
Senator from Florida yield to the Senator from Utah‘ 

Mr. Perper. I shall yield in a moment. I do not believe that the 
Senate knowingly wishes to legitimatize a law which would give the 
insurance companies the power to continue, even under State legisla- 
tive authority, practices, which, according to the finding of the United 
States Supreme Court, in the Southeastern States in the last 10 years 
permitted them to collect premiums—TI say in the last 10 years, it was 
in the period from 1931 to 1941—of $488.000.000 and to pay out losses 
of $215,000,000. That is what Mr. Justice Black, in the majority 
opinion of the United States Supreme Court, said they did, exercising 
the rate-fixing authority with complete immunity from the Sherman 
Act and the C layton Act at a time when every other business enter- 
prise in America was restrained by those laws from indulging in prac- 
tices of that sort. But the insurance companies, cloaked in the holy 

garments of some kind of immunity that the Supreme Court should 
never by dicta have conferred upon them, and due to the failure of 
the Supreme Court before last June to set aside the language of 
previous decisions, were sanctioned and protected in almost Tegalized 
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robbery up until June 5 of last year. Senators know that as soon as 
the decision of that date was rendered the insurance companies scur+ 
ried like frightened animals to the sanctuary of Congress, seeking 
here that they might be clothed again by legislation with the privileges 
and prerogatives they had previously enjoyed until that Supreme 
Court decision was rendered. And here in the Senate while that case 
was pending legislation was introduced, and in the House legislation 
was introduced, to keep the Sherman Act and the Clayton Act from 
being applicable to the business of insurance. Either of those bills, 
if enacted, would have nullified the decision of the Supreme Court 
when it was finally rendered. 

Now, Mr. President—— 

Mr. Murvock. Mr. President, will the Senator yield ? 

The Presipine Orricer. Does the Senator from Florida yield to the 
Senator from Utah? 

Mr. Perprer. In a moment I will yield. 

Mr. President, after the House passed a bill that provided a mor- 
atorium, giving the States the opportunity to correct their laws and 
bring them into conformity with the Sherman Act and the Clayton 
Act, after the Senate did the same thing, after the Attorney General 
came here and testified before the Senate Judiciary Committee that he 
had no objection to a reasonable moratorium in order to let them put 
their house in order, and after the President wrote two letters to the 
able Senator from Maryland saying that he had no objection to a 
reasonable moratorium, what are we faced with here today? <A carte 
blanche authority at this late date which has been contained in no 
previous legislation, which has not passed the House or the Senate; 
we are now confronted with the language of this conference report 
which for the first time gives the States carte blanche to legitimatize 
the very vices against which the Clayton Act and the Sherman Act 
were directed, to which acts the insurance companies at last have been 
made amenable by the decision of the United States Supreme Court, 

Mr. Murpock. Mr. President 

The Presipine Orricer. Does the Senator from Florida yield to the 
Senator from Utah? 

Mr. Perrer. I now yield to the Senator from Utah. 

Mr. Murvock. The Senator from Florida paid the able Senator 
from Wyoming [Mr. O’Mahoney] and myself a great compliment 
some moments ago. 

Mr. Pepper. The two Senators deserve it. 

Mr. Murpock. We derived a great deal of comfort from it, and 
thought that we were on the same side as the Senator from Florida. 
I desire now to compliment the Senator from Florida on the fine argu- 
ment he has made; and if he will be patient with me, I want again 
fact that we are now confronted, as we have 





to call his attention to the f 
been heretofore, with a practical situation and not a theory. The Sen- 
ator evidently would have the Senate believe that the House passed a 
bill which would be more desirable and more satisfactory to him than 
the conference report. Certainly the Senator does not know what 
was in the House bill when he takes that position. 

What we were confronted with, in the first place, was that the House 
passed by an overwhelming majority the bill introduced by Represent- 
ative Walter and Representative Hancock, of New York, which abso- 
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lutely removed insurance from the Sherman Act and the Clayton 
Act. That bill came to the Senate and was held up by the Senator 
from Wyoming, with a little help from a few other Senators, until 
a decision from the Supreme Court was handed down. Then after 
many months had gone by, I would say by a herculean effort on the 
part of the Senator from Wyoming, with a little help from some 
other Senators, there was brought out a bill which in my opinion, was 
not nearly so good as the pending conference report. That bill was 
sent over to the House. The language of which I am sure the Senator 
from Florida approves, was stricken out by the House and new matter 
inserted ; the bill was returned to the Senate, and the chairman of the 
Judiciary Committee asked for a conference. 

The Senator’s argument is the same argument I would have made 
here a few months ago; but, confronted with the fact that we had to 
take either the bill which was passed by the House at the last session 
or something else, I finally consented to support the conference re- 
port, which, in my opinion, not only grants a moratorium but allows 
the States to come affirmatively into “the picture. If they do some- 
thing objectionable, something we do not want done, then the Con- 
gress reserves the right to strike it down, and, with arguments such 
as those the able Senator from Florida is making, we could make both 
the Clayton Act and the Sherman Act applicable in their full vigor 
against anything the States might do. 

So, Lask why not join us at this time and give the States the oppor- 
tunity under this conference report to do what, in my opinion, they 
will do, and that is the right thing. 

Mr. Pepper. Mr. President, I want to compliment the Senator from 
Utah—— 

Mr. McCarran. Mr. President, will the Senator yield? 

The Presmine Orricer. Does the Senator from Florida yield to 
the Senator from Nevada / 

Mr. Pepper. I yield. 

Mr. McCarran. I desire to supplement what the Senator from Utah 
{Mr. Murdock] has said with a little further history. The bill which 
first passed the House set aside the decision of the Supreme Court 
completely and declared a policy by Congress. That drifted along in 
the Judiciary Committee for some time, but the bill that came out 
was a decided improvement on that policymaking piece of legislation. 

The Senate passed that improved bill. Mind you, Mr. President, that 
was the first step, and in that step the Senate had gained its point. 

The House then struck out our bill completely, after the enacting 
clause, and sent over a bill which again the Senate refused to accept, 
and again the Senate and House went into conference and we brought 
out an improved bill. On each occasion the Senate has won its point, 
right straight along. 

This conference report was adopted by the House by a vote yester- 
day, and is now before the Senate. Let us either do something that 
is progressive, which will relieve an industry of an embarrassing sit- 
uation, or do nothing, and leave chaos and confusion. 

If the Senator were correct in his assumption we could go back, 
but the Senator’s argument has been made time and again in various 
places. I am sorry to say he is in error in his whole premise in this 
matter, which is unusual for him. This conference report should be 
adopted as it is. 
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Mr. Prrrer. Mr. President, let me say two things. First, the able 
Senator from Wyoming and the able Senator from Utah, joined in by 
other Senators on the floor, particularly I remember by the Senator 
from Louisiana [Mr. Ellender], have fought valiantly in their effort 
to avoid the very result against which I am trying to protest here 
today. I am not complaining at the policy of these gentlemen in 
stopping their fight at this point. Perhaps they are right in saying 
that there is a practical situation which they cannot surmount, and 
therefore we have to yield our individual convictions and subscribe to 
their view. However, I will say that in my 8 years in the Senate I 
have seen conference reports voted on here as many as two or three 
times. This conference report has not been voted on by the Senate 
before. Am I correct in saying that? On the contrary, this confer- 
ence report contains language which was not in the bill as it passed the 
Senate. If the conferees had been back again and again to the House, 
and the House were adamant, then the members of the conference 
might properly say to their colleagues, “Gentleman, we ask to be dis- 
charged, because we have done our very best.” But the difficulty which 
our representatives may encounter it would seem to me would pre- 
clude the Members of this body from expressing their sentiments on 
this subject. If, after further effort, they should again meet failure 
on account of the adamant resistance they encountered from the House, 
well and good. But, Mr. President, right here, for the first time, this 
conference report is brought up with the full knowledge that the legal 
effect of it, and the intended effect, not intended by the able Senator 
from Wyoming and the able Senator from Utah, but by the proponents 
of this series of legislation, is that the States shall have authority to 
repeal, pro tanto, the applicability of the Sherman Act and the Clayton 
Act to insurance within their borders. To accept that view at first 
blush without a protest, but giving countenance and acquiescence to 
that policy, seems to me to impugn the integrity of the Supreme Court 
decision, and our long insistence upon adherence to the Sherman Act 
and the Clayton Act. 

I merely appeal to the Senate, that we express ourselves on this con- 
ference report. If it is the opinion and the pleasure of Senators that 
they prefer that the States have that authority, if they believe in rate 
fixing, if they believe that it is a good thing to let practices persist 
under which these innumerable insurance companies in my State in 
10 years collected three times as much in premiums as they paid out in 
losses, they have a right to take that position. But I did think it might 
with propriety be brought to the attention of the Senate, and I want 
Senators to have an opportunity to express their opinions by a roll- 
call when the debate on the subject shall be concluded. 

Mr. O’Manonry. Mr. President, let me say, first, in connection with 
the concluding remark of the Senator from Florida, that as a direct 
result of the debate in the Congress of the United States over this 
insurance legislation there has already been a substantial reduction of 
insurance rates by the authority of the State regulatory bodies of sev- 
eral of the States, including the State of New York. But I desire to 
call particular attention to the fact that now, as the Senator from Utah 
has said, we are confronted by a practical problem and not a theoretical 
dispute. 

Of course, it has been found in the past to be in the public interest to 
permit corporations and persons engaged in businesses affecting the 
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public to agree upon rates. We have eminent precedent for that i 
the Interstate Commerce Act; we have precedent for it in innumer: able 
State public-utility acts. 


PRIVATE INSURANCE GOVERNMENT OUTLAWED 


The vice in the insurance industry, Mr. President, was not that there 
were rating bureaus, but that there was in the industry a system of 
private government which had been built up by a small group of insur 
ance companies, which companies undertook by their agreements and 
understandings to invade the field of Congress to regulate commerce. 
These private groups sought, by the imposition of penalties, by writ 
ing rules and regulations, and by holding secret trials, or at least 
claiming the right to do so, to enforce not public regulations written by 
public authority but regulations for the insurance business which they 
wrote themselves in their wholly private and exclusive associations. 

To me, Mr. President, this conference report represents a tre 
mendous gain because it outlaws completely all steps by which sma]! 
groups have attempted to establish themselves in control in the great 
interstate and international business of insurance. 

I have here in my hand, Mr. President, the rules and regulations of 
the Insurance Executives Association, a national organization of : 
vs group of private companies which occupy a throne at the ie 
of a vast hierarchy of regional associations, by which they had at 
teseaptiid successfully to say who should and who should not engage in 
the insurance business, what commission an agent should receive o1 
should not receive, who could have desk room in the office of the repre- 
sentative of an insurance company, and how the business should be 
conducted. This organization is governed not freely by members all 
on an equal basis, but wholly upon the basis of economic power meas 
ured by the amount of premiums collected by its members. 

Let me read to the Members of the Senate just a few words from 
these rules and regulations with respect to the manner in which the 
association was governed: 

“The number of votes to be cast by members at meetings shall 
based on their assessable premium incomes as elsewhere herein pre 
vided. There shall be two methods of voting—one to be on ordinary 
association matters and the other to be on appeals from fines or other 
penalties for violation of rules or ethics. On ordinary association 
matters the voting shall be as follows: 

“Group premiums of less than $7,500,000 shall entitle a member to 
one vote, 

Let us remember that we are dealing, now, not with individuals, but 
with the corporations which the individuals represented. 

“Group premiums of $7,500,000 and over but less than $10,000,000 
shall entitle a member to two votes. 

“Group premiums of $10,000,000 and over but less than $12,500,000 
shall entitle a member to three votes. 

“Group premiums of $12,500,000 and over but less than $15,600,000 
shall entitle a member to four votes. 

“Group premiums of $15,000,000 and over but less than $26,000,000 
shall entitle a member to five votes. 
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“Group premiums of $20,000,000 shall entitle a member to six votes, 
and for each full multiple of $5,000,000 of premium income in excess 
of $20,000,000 a member shall be entitled to one additional vote.” 

This is the extraordinary manner in which the Insurance Execu- 
tives Association, which operates in the field of interstate and foreign 
commerce from one end of the country to the other, is governed. ‘It 
would be impossible to imagine a more effective system of concen- 
trating economic power over a business in the hands of those who are 
financially most powerful. The company with the biggest cash ac- 
count occupies the most powerful place. Equality of merit has no 
place in the philosophy of this group. 

The trustees of this association were given tremendous power. 

“In addition to their other duties”—and I am reading now—‘the 
trustees shall be especially charged with the following duties : 

“(a) They shall recommend to the association for adoption such 

changes in the methods of conducting the insurance business as may 
in their judgment benefit member companies and render better and 
ore comprehensive service to the insurance public. 

“(b) They shall enforce the rules and principles of this organization 
and/or cooperate in the enforcement of the rules of the several terri- 
torial and special organizations and in case of violation or evasion 
of such rules and principles shall also institute such punitive and/or 
competitive measures as may effectually deter companies from indulg- 
Ing in unf: ur practices.” 

“Benefits” for member companies. That was the first consideration 
of the trustees. “Comprehensive service,” whatever that may be, for 
the insuring public came second, but paragraph (b) with its penalties 
shows clearly that this group has set up its own little private N. R. A. 
to regiment the insurance business. 

It would be impossible, Mr, President, to imagine language better 
calculated to place into the hands of a small private group the power 
to exercise complete control over a vast industry. 

Here is the section on complaints and charges: 

“Complaints and charges may be filed with the president, who shall 
present the complaints or charges to the board of trustees. If so 
requested, the president shall not at any time reveal the name of the 
complainant to the member complained against, to any member of the 
board of trustees, or to any other person, 

Imagine that in a nation the law of which is based upon the prin- 
ciple that any accused person is entitled to be confronted by the person 
who brings the charge against him. The Insurance Executives Asso- 
ciation undertook by regulation to coerce, intimidate, and boycott its 


own members and compel them to obey the rules and regulations the 
association itself prescribed. 


“PENALTIES AND DECISIONS 


“Whenever the trustees by a vote of two-thirds of their membership 
shall decide that any member has been guilty of unfair or unethical 
conduct involving violation or evasion of the rules or prine iples herein 
outlined, they shall impose upon such member any penalty they may 
believe to be most appropriate and fitting, including e xpulsion from 
membership, or they may refer their finding to the territorial or special 
organization having jurisdic tion for the imposition of a proper pen- 
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alty. In case the trustees shall impose a fine upon a member because 
of any unfair or unethical act or practice the amount of such fine shall 
be determined by them, having regard to the importance of the matters 
involved and the evidence of deliberate intent on the part of the 
member found guilty. 

“No monetary fine in excess of $10,000 shall be imposed upon a 
member for any single offense. 

“Tn addition to or in lieu of a fine the board of trustees may require 
that the offending member shall retire from risks or agencies involved 
for such period as the board of trustees may decide upon and/or that 
such member shall make adequate restitution when possible to the 
member or members who may have been injured by the unfair or 
unethical act of the offending member.” 

Mr. President, such is the record of one agreement to coerce and 
intimidate persons engaged in the insurance business. Such is the bald 
story told in the rules and regulations of the Insurance Executives 
Association, under the auspices s of which came the proposal in the first 
instance when a Federal indictment was brought in Atlanta, that the 
Congress of the United States calmly and completely surrender its 
jurisdiction in the field of interstate commerce so that the Insurance 
Executives Association could govern in that field according to its own 
will. 

Mr. Barktry. Mr. President, will the Senator yield for a question? 

Mr. O’Manoney. I yield. 

Mr. Barktey. In subsection (b) of section 3 of the conference report 
we find this language: 

“Nothing contained in this act shall render the said Sherman Act 
inapplicable to any agreement to boycott, coerce, or intimidate, or act 
of boycott, coercion, or intimidation.” 

That language does not seem to apply to combinations among in- 
surance companies within the States or among their agents. Why was 
that language limited to boycott, coercion, or intimidation, which does 
not include combinations that do not involve either boycott, coerci ion, or 
intimidation ? 

Mr. O’Manonry. Because the committee was cognizant of the fact 
that many salutary combinations might be proposed and which ought 
to be approved, to which there was no objection. From the very be- 
ginning, Mr. President, of this controversy over insurance I have 
always taken the position that I saw no objection to combinations 
or agreements among the companies in the public interest provided 
those combinations and agreements were in the open and approved 
by law. Public supervision of agreements is essential. 

Mr. Barktey. Let me ask this question: Suppose the regulatory 
laws of a State permit combinations which might be regarded as viola- 
tive of the Sherman or Clayton Acts, and over which C ongress itself 
might wish to exercise jurisdiction, are such combinations so sanctioned 
by the laws of the States to be allowed, even if Congress itself should 
decide to exercise jurisdiction ? 

Mr. O’Manoney. No; my judgment is that every effective combina- 
tion or agreement to carry out a program against the public interest 
of which I have had any knowledge in this whole insurance study 
would be prohibited by the very section the Senator from Kentucky 
has quoted. 
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Moreover, this proposed act leaves wholly undisturbed, indeed, it 
fortifies the decision of the Supreme Court that insurance is com- 
merce. It leaves the antitrust laws in full force and effect, even dur- 
ing the moratorium period, against boycotts and agr eements to boy- 
cott. As I was saying, it isa matter of confronting the facts or ar guing 
on theory. There are agreements and combinations in the public 
interests which can safely be permitted, but this agreement from 
which I have been re ~ading i is the sort of agreement which ought to be 
condemned, which ought to be outlawed, ‘and whic h, in the language 
of section 3 (b) of the conference report, which the Senator has now 
read, would be completely outlawed. I refer to the prohibition against 
agreements to coerce or intimidate. 

Let me say to the Senator that when the Senate bill was passed it 
contained a prohibition against agreements of this kind. When the 
bill was reported upon the floor of the House the prohibition against 
such agreements had been eliminated. It was restored in conference; 
and my feeling is that the great gain which has been achieved by the 
complete agreement of the Senate and House conferees, to the effect 
that agreements as well as acts of boycott, coercion, and intimidation 
should be outlawed, is so distinctly in the public interest that we 
should not risk its loss. 

Mr. Barkiry. Mr. President, will the Senator yield ? 

Mr. O’Manoney. I yield. 

Mr. Barxiey. I am anxious to have the Senator’s interpretation 
in the record, because it may have some bearing on the future course, 
not only of legislation, but of court decisions. 

Mr. O’Manoney. I think the interpretation has already been set 
forth very clearly. 

Mr. Barxtey. Is it the Senator’s interpretation of the conference 
report that if a State legislature, in its attempt to regulate the insur- 
ance business within the confines of the State, should sanction com- 
binations and agreements, Congress itself, if it should determine, after 
looking into the matter, that such combinations and agreements were 
against the public interest, would not, by the terms of the proposed 
law, be estopped from dealing with such combinations and agree- 
ments ¢ 

Mr. O’Manoney. No: the right of Congress to legislate in the field 
of insurance is explicitly recognized in this report. Let me read the 
language—— 

Mr. Barxxey. I am familiar with the language, but the Senator 
might put it into the record. Even the proposed law could be re- 
pealed by the next Congress if it should see fit to do so. 

Mr. O’Manoney. That is correct. 

Mr. Barkiry. What I am anxious about is to know that I, as a 
Senator, will not be estopped in the future from voting upon any legis- 
lation regulating insurance, which has been declared to be interstate 
commerce, and which I have always believed to be interstate commerce. 
If I vote for this conference report,I am not estopped, as a Senator, 
from voting for any law which may be under consideration hereafter 
by Congress dealing with insurance, to the extent that any State au- 
thor ity ‘does not toue ch the subject, or, if it touches it, does not deal ade- 
quately with it. 

Mr. O’Manonry. In response to the Senator’s question, let me say 
that one of the House conferees, in the course of the conference, 1 
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this sentence, which I thought was extremely apt: “This is a bill to au- 
thorize the States to regulate the insurance business; and if the States 
do not regulate it, the Federal Government can.” 

Mr. Barktry. I thank the Senator. 

Mr. O’Manoney. I think there can be no doubt about that. 

Mr. Peprer. Mr. President, will the Senator yield ? 

Mr. O’Manoney. I yield. 

Mr. Prepre “6 What the Senator has said is addressed to future con- 
duct under the prohibition against the Congress enacting an ex post 
facto law. If this bill were enacted into law, we could not at any time 
go back and provide for the penalization of anyone who had acted 
pursuant to a State statute prior to any corrective legislation on the 
part of Congress, even though such conduct pursuant to the State 
statute was contrary to the Sherman Act or the Clayton Act. 

Mr. O’Manonry. My interpretation of the language which I have 
just read—and I am sure that all the other conferees are in agree- 
ment—is that it would permit the Federal Government to continue 
to indict and prosecute any person or any group for any agreement or 
act of boycott, intimidation, or coercion, in the past or in the future. 

Mr. Prerrer. Mr. President, will the able Senator further yield? 

Mr. O’Manoney. I yield. 

Mr. Prerrer. I did not, of course, limit my question to boycott, coer- 
cion, or intimidation, because surely boycott, coercion, and intimida- 
tion are not coextensive with the offenses described in the Sherman 
Act or the Clayton Act. There are other offenses which may be com- 
mitted under the Sherman Act and under the Clayton Act, in addi- 
tion to boycott, coercion, and intimidation, are there not? 

Mr. O’Manoney. Yes. 

Mr. Perrer. So all the conference report does is to limit the legis 
latures, in authorizing violation of the Sherman Act and the Clayton 
Act, only with respect to boycott, coercion, or intimidation. How- 
ever, all the other offenses which are condemned by the Clayton Act 
or the Sherman Act may, under the proposed legislation, be authorized 
pursuant to State laws. 


AN INVITATION TO THE EXERCISE OF GOOD FAITH 


Mr: O’Manonry. When the Senator says “may” I agree with him: 
but it must be remembered that the Sherman antitrust law is such a 
simple law, expressed in so few words, that it has been variously inter- 
preted and variously misunderstood. Many a great industry has been 
bothered for fear that it would be in violation of the antitrust law 
when undertaking to pursue a course which seemed to be in the public 
interest. I confess that I have had great sympathy with attitude 


of some of the oil companies, which, for example, under N. R. A., at 
the invitation of Congress, did combine and cooperate to do certain 
things. After the N. R. A. was struck down by the decision of the 


Supreme Court, they were prosecuted under the Sherman law for 
doing one of the very things the N. R. A. had invited them to do. 
What I think should be done here is to bring clarity out of a situa- 
tion of confusion. The conference report would give to the States, 
to the Congress, and to industry the opportunity so to adjust the laws 
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and insurance practices as to bring clarity into the whole situation, 
in the public interest. It is an invitation to the States to legislate 
in good faith. It is an invitation to the insurance industry to operate 
in good faith in the halls of the various State legislatures, and of 
Congress. 

During this controversy, time after time executives of insurance 
companies spoke to me and told me of the things which I have brought 
out, but said, “Do not quoteme. Donot mention my name.” One day 
toward the close of the last session I met a group of insurance execu- 
tives who were in Washington at the time the Judiciary Committee 
had reported a previous bill, in December. They were concerned 
about the interpretation of the bill. They were in conference here 
with State insurance commissioners working out this compromise. 
[ said to them, “If you agree with me, why do you not say so?” The 
answer of one of them, who is a nationally known figure, was, “We 

‘cannot afford to.” They could not afford to because ‘of secret prac- 
tices such as those enumerated in the document from which I have been 
reading. 

Mr. Ferauson. Mr. President, will the Senator yield? 

Mr. O’Manoney. I yield. 

Mr. Frerecuson. I think it should be added in reply to the Senator 
from Kentucky [Mr. Barkley] that there is no attempt here to have 
Congress throttled in the future in acting upon insurance legislation. 
Subsection (b) of section 2 provides that if Congress does act, the 
act shall specifically relate to the business of insurance. 

Mr. O’Manonry. That is correct. 

Mr. Fercuson. What we have in mind is that the insurance busi- 
ness, being interstate commerce, if we merely enact a law relating to 
interstate commerce, or if there is a law now on the statute books 
relating In some way to interstate commerce, it would not apply to 
insurance. We wanted to be sure that the Congress, in its wisdom, 
would act specifically with reference to insurance in enacting the law. 

Mr. O’Mauoney. In other words, no existing law and no future 
law should, by mere implication, be applied to the business of insurance. 

Mr. Fereuson. That is correct. 

Mr. O’Manoney. That was the understanding. 

Mr. Fercuson. In other words, we would not repeal this law by 
implication. 

Mr. O’Manoney. The Senator is quite correct. 

Mr. President, it is for those reasons that I feel that this legisla 
tion, as embodied in the conference report, is decidedly in the public 
interest, and should be enacted. 

The Prestprine Orricer. The question is on agreeing to the con- 
ference report. 

Mr. Perrrr. | suggest the absence of a quorum. 

Mr. Barxiey. Mr. President, will the Senator withhold his sug- 
gestion of the absence of a quorum for a moment ? 

Mr..Perrer. Yes. 

Mr. Bargxiry. Mr. President, I wish to make a very brief state- 
ment with reference to the conference report. 

When I first came to Congress years ago, and became a Member 
of the House of Representatives, there existed in my State an in- 
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tolerable condition with reference to insurance practices. It applied 
more to fire, tornado, and other types of insurance than it did to life 
insurance. 

Rec cognizing that situation, I went to see the Attorney General of 
the United States, who at the time happened to be James B. Me- 
Reynolds, later an Associate Justice of the Supreme Court under 
the appointment of President Wilson, to inquire if some action could 
not be taken against the practices which then were obtaining in my 
State under the Sherman antitrust law. Of course, I was confronted 
with the statement that the Supreme Court of the United States had 
held that insurance was not mterstate commerce, and therefore the 
Federal Government could do nothing about it. I then expressed 
myself as believing, despite the decision of the Supreme Court, that 
insurance was interstate commerce; for I have always believed that 
a policy of insurance issued in the city of New York and sent to 
Kentucky or td San Francisco is just as much interstate commerce as 
is a certificate of stock issued in New York and sent to Kentucky 
or San Francisco or any other State. 

Therefore, I need not say that when the Supreme Court reversed 
its previous decision in the insurance case, and held that insurance 
is interstate commerce, I was greatly pleased and encouraged. 

As we all know, pr ior to that decision of the Supreme Court, there 
was introduced in Congress a bill, the object of which was by means 
of legislation to take insurance out of the category of interstate com- 
merce. I presume that the object of the bill was to anticipate any 
possible decision of the Supreme Court, so that, no matter what the 
Court might decide, Congress would have previously declared the in- 
surance business not to be interstate commerce. I wish to pay tribute 
to the Senator from Wyoming | Mr. O'Mahoney], the Senator from 
New Mexico [Mr. Hatch], the Senator from Utah |Mr. Murdock}, 
and other Senators on and off the Judiciary Committee for the fight 
they made to prevent the enactment, in advance of a decision, of 
legislation, which would have made the decision of the Supreme Court 
a moot question, if the legislation then in contemplation had been 
enacted. 

Of course, I said then—and I said it to many men in the insurance 
business—that I might not vote in the Senate for a bill setting out 
the details of the regulation of the insurance business, but I certainly 
would not vote for a bill which would exempt insurance companie 
from regulation by Congress. The two propositions are entirely dif- 
ferent. I doubt whether I would vote to exempt any character of 
business which can be interpreted as interstate commerce from the 
application of the Clayton Act, the Sherman Act, or any other act 
regulating interstate commerce. 

Now we have had all that, and now we come to the proposition that, 
the Senate, having passed a bill, the bill as passed by the House, as 
one Senator said to me in private, almost ruined the bill passed by the 
Senate; so the matter had to go to conference. 

I have been somewhat disturbed by the provision in subsection (b) 
of section 2 of the conference report. However, I think that under 
the interpretation given it by the conferees my doubts have been 
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resolved, and I intend to vote for approval of the conference report. 
But I wish it to be understood that in voting for approval of the con- 
ference report I am accepting the interpretation placed upon it by the 
conferees, namely, that if any State, through its legislature, under- 
takes to go through the form of regulation merely in order to put in- 
surance companies within that State on an island of safety from 
congressional regulation, that effort will be futile, and not only can 
Congress deal with any phase of the insurance business not dealt with 
by a State legislature, but even in a case in which a State legislature 
deals with any phase of it, but does not deal with it adequately i in the 
opinion of Congress, Congress is not in any way barred by the con- 
ference report from dealing with that subject and with the phase of it 
which Congress deems to ‘have been inadequately dealt with by the 
State; so that hereafter we can enact such legislation as we may deem 
proper and wise to have enacted in connection with the regulation of 
this business, which clearly is interstate commerce. 

On that theory T shall vote for ace eptance of the conference report, 
because I realize that we cannot change it. We must either accept 
it or reject it. If we were to reject it, we might get something even 
worse. There is no guaranty that we would not. 

Therefore, Mr. President, I feel that I am justified in voting for 
acceptance of the conference report with this interpretation placed 
upon it by the conferees, and I accept that interpretation as my own. 

The Vice Prestpent. The question is on agreeing to the conference 
report on Senate bill 340. 

Mr. Perrer. Mr. President, will the Senator yield? 

Mr. Barkuey. I yield. 

Mr. Perrer. If we were not to accept the conference report at all, 
would not the States then, under existing law, have authority to legis- 
late with respect to anything which is not in violation of a Federal 
law in that field? 

Mr. Barker. Yes; the States would. In other words, the States 
could regulate the intrastate phases and aspects of insurance, but 
probably they could not legislate with reference to the interstate char- 
acter of insurance, because under the decision of the Supreme Court 
the antitrust laws apply. In other words, Congress has occupied the 
field. Having oceupied it, the States are more or less estopped from 
dealing with that field, except only as it applies to the intrastate 

character of the insurance business. 

Mr. Pepper. Mr. President, will the Senator yield further? 

Mr. Barxtey. I yield. 

Mr. Perrer. Would not the States have all the authority, in the 
opinion of the able Senator, which they would have under the confer- 
ence report, except in respect to legislating or regulating in violation 
of or inconsistently with any paramount Federal law / 

Mr. Barkuey. They would ; there is no question about that. But I 
will say to the Senator that in view of the fact that the two Houses 
have seen fit to grant what we have called a moratorium, and in view 
of the fact that the President declared himself in favor of the mora- 
torium, and now we are undertaking to deal with it, in order to give 
the States themselves an opportunity to regulate, to see what they 
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will do about it within this period, I have reached the conclusion that 
by granting the moratorium which has been referred to we are denying 
ourselves as a Congress no authority ultimately to deal with the 
subject. 

Mr. Ravcuirre. Mr. President, will the Senator yield? 

Mr. Barxtey. I yield. 

Mr. Ravcuirre. If we do not enact any legislation at this time, the 
situation will be a very serious one. The ‘State insurance commis- 
sioners do not know what to.do. For instance, they do not know 
whether they can collect taxes or issue permits. The insurance com- 
panies do not know whether they can pay taxes. The insurance com- 
missioners do not know whether they can issue regulations. The entire 
operation of the insurance business is now in more or less a chaotic 
condition due to uncertainties which require immediate legislative ac- 
tion. We must have some legislation at the earliest possible moment. 

Mr. Barxtey. I appreciate that. I may also say that the bill was 
not worked out by the insurance companies. It was largely worked 
out by a conference of insurance commissioners, who represent the 
people of the States, and who did not take the viewpoint, I will say, 
expressed by the insurance companies, namely, to instigate certain 
legislation in an effort to anticipate the decision of the Supreme Court 
and to make it nugatory. 

I am not uneasy about the situation; I do not believe that hereafte: 


the Congress will not have full authority to deal with the subject if 
the States do not do so. 





Mr. Pepper. Mr. President, I suggest the absence of a quorum. 
The Vice Preswwent. The clerk will call the roll. 
The Chief Clerk called the roll, and the following Senators an- 


swered to their names: 
Aiken 
3ailey 
Ball 
Bankhead 
Barkley 
Brewster 
Burton 
Bushfield 
Butler 
Byrd 
Capehart 
Capper 
Chandler 
Chavez 
Cordon 
Donnell 
Downey 
Eastland 
Ellender 
Ferguson 
Fulbright 
George 
Gerry 
Green 
Guffey 
Gurney 


Hart 

Hatch 
Hawkes 
Hayden 
Hickenlooper 
Hill 

Hoey 


Johnson, Calif. 


Johnson, Colo. 


Johnston, 8S. C. 


Kilgore 

La Follette 
Langer 
McCarran 
McFarland 
McKellar 
McMahon 
Maybank 
Mead 
Millikin 
Moore 
Morse 
Murdock 
Murray 
Myers 

O’ Daniel 


O'Mahoney 
Overton 
Pepper 
Radcliffe 
Revercomb 
Robertson 
Russell 
Saltonstall 
Shipstead 
Smith 
Stewart 
Taft 
Thomas, Okla. 
Thomas, Utah 
Tunnell 
Tydings 
Vandenberg 
Walsh 
Wheeler 
Wherry 
White 
Wiley 
Willis 
Wilson 





WELFARE AND PENSION FUNDS 243 


The Vice. Present. Seventy-six Senators have answered to their 
names. A quorum is present. 

The question is on agreeing to the conference report on Senate bill 
340, the so-called insurance bill. 

Mr. Wurre. Lask for the years and nays. 

The yeas and nays were ordered, and the legislative clerk called the 
roll. 

Mr. Tuomas of Utah. I have a general pair with the Senator from 
New Hampshire [Mr. Bridges]. I transfer that pair to the Senator 
from North Dakota |Mr. Moses]. I am not advised how either Sen- 
ator would vote if present and voting. I vote “yea.’ 

Mr. Hixx. I announce that the Senator from Florida [Mr. Andrews], 
the Senator from Missouri | Mr. Briggs], the Senator from Illinois 
(Mr. Lucas], the Senator from Washington [Mr. Mitchell], the Sen- 
ator from North Dakota | Mr. Moses], and the Senator from Nevada 
| Mr. Scrugham | are necessarily absent. 

The Senator from Mississippi [ Mr. Bilbo] is detained at one of the 
Government departments on matters pet to the State of Mis- 
sissippi. The Senator from Idaho | Mr. Taylor] is detained in a con- 
ference at the White House. The Senator from Washington [Mr. 
Magnuson] and the Senator from Arkansas [Mr. McClellan] are 
detained on public business. 

The Senator from Texas [ Mr. Connally] is a delegate to the Inter- 
national Conference in Mexico. The Senator from Virginia [{ Mr. 
Glass | is absent because of illness. 

I further announce that the Senator from New York [Mr. Wagner | 
has a general pair with the Senator from Kansas [ Mr. Reed]. 

Mr. Wuerry. The Senator from Vermont {[Mr. Austin] is absent 
on official business as a delegate to the Inter-. American Conference at 
Mexico City. If present, he would vote ‘yea.’ 

The Senator from Illinois [Mr. Brooxs] and the Senator from Idaho 
|Mr. Thomas] are necessarily absent. Both Senators would vote 
“vea” if present. 

The Senator from Kansas | Mr. Reep] is detained on official business. 
Tle has a general pair with the Senator from New York | Mr. Wagner}. 
If present, the Senator from Kansas would vote “yea.’ 

The Senator from New Hampshire [Mr. Bridges], who is detained 
on official business, has a general pair with the Senator from Utah 
[Mr. Thomas]. If present, the Senator from New Hampshire would 
vote "yea 

The Senator from Delaw: are | Mr. Buck] is absent on official business. 
If present, he would vote “yea. 

The Senator from New Hampshire [Mr. Tobey] is detained on 
departmental business. If present, he would vote “yea.” 
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The result was announced—yeas 68, nays 8, as follows: 


Aiken 
Bailey 
Ball 
Bankhead 
Barkley 
Brewster 
Burton 
Bushfield 
Butler 
Byrd 
Capehart 
Capper 
Chandler 
Chavez 
Cordon 
Donnell 
Pastland 
Ellender 
Ferguson 
Fulbright 
George 
Gerry 
Gurney 


Downey 
Green 
Guffey 


Andrews 
Austin 
Bilbo 
Bridges 
Briggs 
Brooks 
Buck 


YEAS—68 


Hart 

Hatch 

Hawkes 
Hayden 
Hickenlooper 
Hoey 

Johnson, Calif. 


Johnson, Colo. 


Johnston, S. C. 
La Follette 
Langer 
McCarran 
McFarland 
McKellar 
McMahon 
Maybank 
Mead 
Millikin 
Moore 
Morse 
Murdock 
Mvers 
O’Daniel 


NAYS—8 


Hill 
Kilgore 
Murray 


NOT VOTING—20 


Connally 
Glass 
Lucas 
McClellan 
Magnuson 
Mitchell 
Moses 


O’Mahoney 
Radcliffe 
Revercomb 
Robertson 
Russell 
Saltonstall 
Shipstead 
Smith 
Stewart 
Taft 
Thomas, Okla. 
Thomas, Utah 
Tunnell 
Tydings 
Vandenberg 
Walsh 
Wheeler 
Wherry 
White 
Wiley 
Willis 
Wilson 


Overton 
Pepper 


Reed 
Scrugham 
Taylor 
Thomas, Idaho 
Tobey 

Wagner 





SECTION 6 


PREVIOUS REPORTS AND COMMITTEE RECOMMENDA- 
TIONS REGARDING EMPLOYEE BENEFIT PLAN PROVI- 
SIONS OF TAFT-HARTLEY 


House Report 317, Marcu 24, 1949 
(To accompany H. R. 2082) 


H. R. 2032 as reported would repeal and reenact the National Labor 
Relations Act of 1935. This would eliminate the provisions on health 
and welfare funds embodied in section 302 of Taft-Hartley. 

Minority report——Disagreed with proposed abolition of welfare 
fund regulations; believed that the subject might be more adequately 
covered “by separate statute but saw no reason for change in existing 
law until this was effected. 


Suggested amendments to welfare fund provisions of Taft-Hartley 
by the Joint Committee on Labor-Management Relations, 1948 


The committee felt that section 302 of the Taft-Hartley was being 
circumvented by various groups and that clarification of the language 
was necessary. Section 302 makes it a misdemeanor for an employer 
to make any payment of money to any representative of his employees 
and also for a representative of employees to accept such payment 
unless there is compliance with the restrictions of that section. In one 
instance payments were made to neutral trustees and in another they 
were made to a charitable corporation formed by officers of the union. 
Both cases were held to be outside the restrictions of section 302 by the 
Attorney General or the courts. The committee suggested an amend- 
ment to make this circumvention impossible for it felt that the intent 
of secion 302 was violated by the foregoing arrangements. Section 
302 (a) and (b) would be amended so ‘that “no money may be paid 
to any trust fund which is the subject of collective bargaining except 
in accordance with the limitations enumerated in section 302 (c) (5).”3 

A question was also raised regarding contributions to funds estab- 
lished prior to January 1, 1946. These funds are exempt from the 
requirements of section 302 (c). Advantage has been taken of this 
provision in that labor organizations attempted to channel contribu- 
tions after that date into the existing funds. Section 302 (g) exempts 
“contributions to such trust funds established by collective agree- 
ment prior to January 1, 1946.” The committee recommended insert- 
ing the words “where the employer made such contributions prior to 
such date” after “1946.” ? 

The committee also questioned other features regarding the opera- 
tion of welfare trusts. One of these was the conditioning of realiza- 


1 Report of the Joint Committee on Labor Management Relations, 1948, p. 99. 
2Tbid., p. 99. 
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tion of benefits upon good standing in the union. Another, pertaining 
to pension plans, was the circumstances surrounding the vesting of 
rights to retirement benefits. The committee indicated this as an area 
for change inasmuch as there was an uncertainty concerning an em- 
ployee’s right to benefits derived from contributions made by an em- 
ployer on his behalf. This would apply also to social-security integra- 
tion prov isions. 

The joint committee embraced a recommendation by the New York 
State superintendent of insurance which it saw fit to express in this 
report. The superintendent expressed concern over the loss of in- 
surance protection upon termination of employment or union 
membership. 

It was urged that a better solution of this problem be found, either 
through group life insurance or other measures designed to protect the 
individual. 


Interim reports of special subcommittee to the Committee on Edu- 
cation and Labor; investigation of welfare and pension funds, 
1954 

Consonant with the President’s legislative recommendations on 
labor-management relations of January 11, 1954, a subcommittee of 
the Committee on Education and Labor was set up to survey the rapid 
growth of employee benefit plans. Special emphasis was put upon the 
insurance aspects of health and welfare funds. 

The subcommittee did not propose any legislative recommendations 
because it felt the information obtained, at the time, did not justify 
such a thing. It did, however, recommend that the Education and 
Labor Committee continue the investigation in the 84th Congress with 
a view to legislative action. The subcommittee also recommended 
having the committee take the steps necessary to expand and revise 
the information which the Internal Revenue Service required of trust 
funds having tax-exempt status. It was felt that this action would 
clarify the number and nature of plans then in existence. 


Special subcommittee report to the Committee on Education and 
Labor; investigation of welfare funds and racketeering, 1953 


In June and November 1953 special subcommittees of the Education 
and Labor Committee held public hearings in Kansas City, Mo., and 
in the Detroit, Mich., area. These hearings disclosed the need for a 
complete examination of employee health, welfare, and pension plans. 
The subcommittee conducting hearings in the Detroit area recom- 
mended a thorough study of welfare and pension funds directed to- 
ward appropriate legislation. The investigation pointed to many 
abuses concerning fringe benefits as products of collective bargaining. 
It was also suggested that the committee initiate a study of the prob- 
lems which arise when unions or their officials engage in direct busi- 
ness competition with their employers. Of a more specific nature 
was the recommendations that the full committee consider the citation 
of Paul and Allen Dorfman for contempt of Congress. The Detroit 
hearings had uncovered abuses regarding welfare program practices 
with which these men were involved. 

Finally it was recommended that the official transcript of the hear- 
ing be forwarded to the Attorney General of the United States and to 
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the Director of Internal Revenue, in order to compare the informa- 
tion with Federal statutes concerning possible violations of the law. 

30th Paul and Allen Dorfman were cited for contempt of Congress 
and the transcript of proceedings was forwarded to the Attorney 
General. The Justice Department, after reviewing the record, de- 
cided not to press for indictment. 


To Repeat Tarr-Hartriey 
(HOUSE) 


81st Congress 





H. R. 211—Mr. McGrath H. R. 1318—Mr. Burnside 
H. R. 231—Mr. Blatnik H. R. 1513—Mr. Bailey 

H. R. 237—Mr. Kelley H. R. 1715—Mr. Denton 
H. R. 259—Mr. Marcantonio H. R. 1747—Mr. Dollinger 
H. R. 482—Mr. Lane H. R. 2032—Mr. Lesinski 
H. R. 891—Mr. Perkins H. R. 4596—Mr. Miller of 
H. R. 985—Mr. Garmatz Nebraska 

H. R. 1143—Mr. Golden H. R. 4811—Mr. Burke 





H. R. 1184—Mr. Cavalcante H. R. 4914—Mr. Jacobs 
H. R. 1219—Mr. Hedrick 


82d Congress 


H. R. 520—Mr. Lane H. R. 2225—Mr. Dollinger 
H. R. 544—Mr. Perkins 


83d Congress 


H. R. 115—Mr. Byrd H. R. 542—Mr. Perkins 
H. R. 504—Mr. Lane H. R. 1311—Mr. Wier 


84th Congress 


H. R. 216—Mr. Utt H. R. 390—Mr. Powell 
H. R. 282——-Mr. Lane H. R. 3751—Mr. Chudoff 
(SENATE) 


Sist Congress 
S. 69—Mr. Neely 











BIBLIOGRAPHY OF REFERENCE MATERIALS USED IN 
CONNECTION WITH THIS STUDY 


1. A Study of Industrial Retirement Plans; Bankers Trust Company, New 
York, 1953. 

2. AFL-CIO, 1955 Convention Resolution on Health and Welfare Plan Admin- 
istration; American Federation of Labor and Congress of Industrial Organiza- 
tions, Washington, D. C., AFL-CIO Publication No. 10. 

3. Calendars of the United States, House of Representatives and History of 
Legislation ; 81st-84th Congresses, U- S. G. P. O. 

4. Committee on Labor and Social Security Legislation Report with Recom- 
mendations Concerning the Control of Pensions and Welfare Funds; The Asso- 
ciation of the Bar of the City of New York, May 1955. 

5. Demling, Jack, Responsibilities of Trustees of Welfare and Pension Trusts ; 
Special Study Report of the Sheet Metal Contractors’ National Association, 
Incorporated. 

6. Digest of One Hundred Selected Health and Insurance Plans Under Col- 
lective Bargaining, 1954; United States Department of Labor and The Bureau 
of Labor Statistics. U.S. G. P. O. 

7. Digest of Public General Bills; 8ist-S4th Congresses, The Library of Con- 
gress Legislative Reference Service, Washington, D. C., U. S. G. P. O. 

8. Employee Welfare Funds; Information Bulletin No. 36, The News and 
Information Department and the Labor Relations and Legal Department, Cham 
ber of Commerce of the United States, Washington, D. C., September 21, 1954. 

9. Findings and Recommendations of CIO Standing Committee on Ethical 
Practices: (Submitted to the CIO Convention, Los Angeles, California, Decem 
ber 8, 1954). 

10. Hearings and Report of the House of Representatives on the National 
Labor Relations Act of 1949. U.S. G. P. O., 1949. 

11. Hearings on Labor-Management Relations, House Committee on Educa 
tion and Labor, 1953; Parts 1-11, 83d Congress. U.S. G. P. O. 

12. Investigation of Welfare and Pension Funds; Interim Report of a Snecial 
Subcommittee to the Committee on Education and Labor. U.S. G. P. O., 1954. 

13. Investigation of Welfare Funds and Racketeering; Report of a Npec 
Subcommittee to the Committee on Education and Labor. U.S. G. P. O., 1954. 

14. Labor Management Relations Act Revisions; Hearings U. 8S. Senate, 1958 
and 1954; Parts 1-6, 88d Congress. U.S. G. P. O. 

15. Labor Management Relations, Joint Hearings and Reports; Parts 1-2 
1948, 8Oth Congress. U.S. G. P.O. 

16. Legislative Calendars, House Committee on Education and Labor; &ist 
84th Congresses, U. 8. G. P. O. 

17. Legislative Calendars, Senate Committee on Labor and Public Welfare; 
Sist-—84th Congresses, U. S. G. P. O. 

18. Mooney, George A., Pension and Other Employee Welfare Plans, A Sur- 
vey of Funds Held by State and National Banks in New York State; New York 
State Banking Department, 1955. 

19. Patton, B. Frank, Economic Consequences of Union Welfare Iund 
Management Record, September 1954. 

20. Pension and Welfare Funds; Labor Relations Letter, Chamber of Com- 
merce of the United States, Washington, D. C., July, 1956. 

21. Pension Plans Under Collective Bargaining, Bulletin No. 1147: United 
States Department of Labor ; Bureau of Labor Statistics, U. 8S. G. P. O., 1953. 

22. Preliminary Report, Union and Employer Welfare Plans of New Yorl 
State; State of New York Insurance Department, March, 1954. 

23. Report on Welfare Fund Regulation; Commerce and Industry Association 
of New York, 1955. 

24. Straub, Adelbert G., Whose Welfare?; A Report on Union and Employer 
Welfare Plans in New York. The State of New York Insurance Department, 
1954. 


248 





WELFARE AND PENSION FUNDS 249 


25. TPF&C Pension Tar Manual (Fourth Edition), Internal Revenue Code, 
Regulations, and Rulings Relating to Pension and Profit-Sharing Plans; Towers, 
Perrin, Forster & Crosby, Inc., 1949. 

26. Union Health and Welfare Plans, and Welfare Fund Investigations; 
Executive Council Report, Seventy-third Annual Convention of the American 
Federation of Labor. 1954 Proceedings, Los Angeles, California, September 27, 
1954. 

27. Union Welfare Funds; Labor Relations Letter, March, 1954. 

28. Welfare and Pension Plans Investigation; Final Report of the Subcom- 
mittee on Welfare and Pension Funds to the Senate Committee on Labor and 
Public Welfare; 84th Congress, 1956. U.S. G. P. O. 

29. Welfare and Pension Plans Investigation; Hearings Before a Subcommit- 
tee of the Committee on Labor and Public Welfare, United States Senate; Parts 
1, 2, and 3, 84th Congress; 1955. U.S. G. P. O. 

30. Welfare and Pension Plan Investigation; Interim Report of the Subcom- 
mittee on Welfare and Pension Funds to the Senate Committee on Labor and 
Public Welfare ; 84th Congress, 1955. U.S. G. P. O. 


ey 


w 





